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Association Activities 


THE PRESIDENT of the Association and Francis H. Horan, Chair- 
man of the Special Committee on the Administration of Justice, 
represented the Association before the hearings of the Tweed 
Commission on methods of improving the selection of judges. 
Mr. Horan urged the adoption of the plan approved by the Asso- 
ciation at a Stated Meeting held on December g, 1952. This plan 
was recommended in a report prepared by the Committee on 
Law Reform entitled “Report on Consideration of New Methods 
to Select Judges.” Mr. Klots renewed the suggestion of applying 
the “philosophy” of the short ballot to the problem of judicial 
selection. Mr. Klots had urged this principle before the State Bar 
Association in an address which was published in The Record for 
March, 1955. 
°o@Mo 


E. SMYTHE GAMBRELL, President of the American Bar Asso- 
ciation, has announced the largest organizing campaign to secure 
new members ever conducted by a national professional group. 
The plan is to increase the Association’s membership by at least 
50,000 within the next four months. Presently the American Bar 
Association has only 24% of the total number of lawyers in the 
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country as members. This figure compares with 83% for the 
American Medical Association, 86% for the American Dental 
Association, and 72% for the American Osteopath Association. 
The effort in New York City will be directed by Whitney North 
Seymour and Lyman M. Tondel, Jr. Orison S. Marden is a mem. 
ber of the national campaign executive committee. 
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IN AN EFFORT to reduce the backlog of automobile and other 
injury cases in the New York courts, as well as to speed up settle- 
ment of such claims, the Maryland Casualty Company is experi- 
menting with keeping its claims offices open at night for settle- 
ment discussions with claimants’ attorneys who are too busy for 
daytime meetings. After the first successful evening session in 
October, this experiment was applauded as an “imaginative step, 
accommodating to members of the Bar, and a practical mani- 
festation of an earnest effort to settle claims at an early stage”’ by 
Presiding Justice Peck. 
o@e 


ORISON S. MARDEN, Chairman of the Association’s Committee on 
Post-Admission Legal Education, was elected President of the 
National Legal Aid Association. He succeeds Harrison Tweed. 
Chief Justice Earl Warren continues to serve as Honorary Presi- 
dent, and John J. McCloy was re-elected Treasurer. 
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THE COMMITTEE on Foreign Law, Willis L. M. Reese, Chairman, 
is undertaking a critical analysis of the Treaty of Friendship, 
Commerce and Navigation, and of Amity, Economic Relations 
and Consular Rights concluded and to be concluded by the 
United States with Haiti and with Iran respectively. In this con- 
nection it was reported that the State Department had gratefully 
acknowledged the comments on the German Treaty recently re- 
ceived from the Committee. Subcommittees for the study of the 
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treatment accorded American judgments and arbitration awards 
in South America and for the preparation of a spring forum were 
continued. Also continued was the subcommittee on legislation 
to establish a commission on international rules of judicial 
procedure. 
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AT THE organization meeting of the Committee on Labor and 
Social Security Legislation, I. Robert Feinberg, Chairman, the 
Committee had as its guest George Strong, General Counsel to 
the Federal Mediation and Conciliation Service. Mr. Strong dis- 
cussed the proposed revisions of the arbitration policies, func- 
tions and procedures of the Federal Mediation and Conciliation 
Service. The Committee will continue its study of the proposed 
Code of Labor Relations for Employees of the City of New York, 
and the Uniform Arbitration Act. 
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THE EXECUTIVE COMMITTEE has announced the appointment of 
James J. Ward, Jr., formerly a Fellow of the Association, to act as 
the Association’s legislative adviser during the 1956 session of the 
Legislature. Mr. Ward acted in a similar capacity last year. 
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SUPREME CouRT Justice Samuel H. Hofstadter on November 22 
delivered the second of the lectures sponsored by the Committee 
on Post-Admission Legal Education, ‘““The Fifth Amendment 
and the Immunity Act of 1954.” The lecture is published in this 
issue Of THE RECORD. Following the lecture Ernest Angell and 
C. Dickerman Williams led a discussion period. 
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THE COMMITTEE on Administrative Law, Chester T. Lane, Chair- 
man, will prepare a constructive analysis of the Hoover Commis- 
sion Report on Legal Services and Procedure. In the conduct of 
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this study the Committee will be assisted by David C. Jackson, 
a Fellow of the Association. 
°@o 


ON NOVEMBER 29, at a meeting of the Section on Labor Law, 
Howard Lichtenstein, Chairman, the Chief Field Examiner of 
the National Labor Relations Board, Second Region, was the 
principal speaker. Mr. Benjamin B. Naumoff spoke on “Some 
Recent Policy-Making Decisions of the National Labor Re- 
lations Board,” and spoke again on this subject on December 6. 
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STUDENTs from some 21 law schools will argue an antitrust case 
in the final rounds of the Sixth Annual National Moot Court 
Competition at the House of the Association on December 14, 
15 and 16. The Association’s Young Lawyers Committee, of 
which Harman Hawkins is Chairman, sponsors the event. 

The standard-bearer for New York City in the finals will be 
Brooklyn Law School, which won the regional title at the House 
of the Association on November 18. Brooklyn submitted the best 
brief, and Henry Sherman of Brooklyn gave the best oral argu- 
ment. St. John’s received honorable mention. 

Columbia, last year’s national champion, was eliminated in the 
regionals this year by Fordham, but the rules permit it to defend 
its championship in the final rounds this month. However, the 
Whitney North Seymour Bowl—symbol of the New York regional 
title—will be transferred from Morningside Heights to Brooklyn. 

Mr. Justice John M. Harlan of the United States Supreme 
Court will be Chief Justice of the court that hears the final 
argument in the nationals at 8 p.m. on December 16. The asso- 
ciate judges will be, among others yet to be named, Justice 
Stanley H. Fuld of the New York Court of Appeals; Judge J. 
Edward Lumbard of the U. S. Court of Appeals for the Second 
Circuit, and the President of the Association. The case arises 
under the anti-merger provisions of Section Seven of the Clayton 
Act. 
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Brooklyn Law School, in winning the Regional Champion- 
ship for New York City, defeated New York University in the 
first round; New York Law School in the second round and St. 
John’s in the finals. 

The final court in the New York Regionals had Judge Edward 
F. Weinfeld of the U. S. District Court for the Southern District 
as Chief Justice. Associate Justices were Professor Kingman 
Brewster, Jr., of the Harvard Law School; John O. Swartz of the 
antitrust division of the Justice Department; Taggart Whipple; 
and William Dean Embree. Other judges of the regional rounds 
were Judge Irving T. Levey of the New York Supreme Court; 
Judge Francis E. Rivers of the New York City Court; Judge 
Alexander Bicks of the U. S. District Court for the Southern 
District; Judge Henry Clay Greenberg of the New York Supreme 
Court; Richard G. Green; Mervin C. Pollak; Matthias F. Correa; 
Leslie H. Arps; Israel B. Oseas; Louis Waldman; John E. F. 
Wood, and Whitman Knapp. 
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MEMBERS ARE urged to get their reservations in early for the 
Twelfth Night Party on January 6, 1956 in honor of Newman 
Levy, Esq. with The Honorable James Garrett Wallace as Master 
of Ceremonies. 

The accommodations are limited and the demand for tickets is 
great. 








The Calendar of the Association 


December 1 


December 5 


December 6 


December 7 


December 8 


for December and January 


(As of December 14, 1955) 


Dinner Meeting of Committee on Study of Anti-Trust 
Laws and Foreign Trade 

Meeting of Art Committee 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Improvement of 
Family Law 

Dinner Meeting of Committee on Taxation 

Luncheon Meeting of Committee on Federal Loyalty- 
Security Program 

Meeting of Committee on Criminal Courts, Law and 
Procedure 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Dinner Meeting of Committee on Professional Ethics 

Meeting of Section on Jurisprudence and Comparative 
Law 

Meeting of Committee on State Legislation 

Dinner Meeting of Committee on Administrative Law 

Dinner Meeting of Committee on Bill of Rights 

Luncheon Meeting of Committee on Federal Loyalty- 
Security Program 

Dinner Meeting of Committee on International Law 

Meeting of Section on Labor Law 

Meeting of Section on Wills, Trusts and Estates and 
Section on Taxation 

Dinner Meeting of Committee on Insurance Law 

Meeting of Young Lawyers Committee 

Dinner Meeting of Executive Committee 

Meeting of Subcommittee of Law Reform Committee 

Dinner Meeting of Committee on Corporate Law 

Dinner Meeting of Committee on Atomic Energy 

Luncheon Meeting of Committee on Federal Loyalty- 
Security Program 

Meeting of Committee for Modern Courts 

Dinner Meeting of Committee on Taxation 

Meeting of Committee on Uniform State Laws 
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December 12 


December 13 


December 14 


December 15 


December 16 


December 19 


December 20 


December 21 


December 29 


January 3 


January 4 


January 5 


January 6 


CALENDAR 451 


Dinner Meeting of Committee on Federal Legislation 

Luncheon Meeting of Committee on Federal Loyalty- 
Security Program 

Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

National Moot Court Competition. Sponsorship 
Young Lawyers Committee 

Luncheon Meeting of Committee on Federal Loyalty- 
Security Program 

National Moot Court Competition. Sponsorship 
Young Lawyers Committee 

Meeting of Subcommittee of Committee on Criminal 
Courts, Law and Procedure 

National Moot Court Competition. Sponsorship 
Young Lawyers Committee 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Library Committee 

Dinner Meeting of Committee on Real Property Law 

Dinner Meeting of Committee on Labor and Social 
Security Legislation 

Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Study of Anti-Trust 
Laws and Foreign Trade 

Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Increase of Mem- 
bership (Division 1) Harvard Club 

Dinner Meeting of Committee on Improvement of 
Family Law 

Dinner Meeting of Executive Committee 

Meeting of Section on Wills, Trusts and Estates 

Dinner Meeting of Committee on Increase of Mem- 
bership (Division 2) Harvard Club 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Professional Ethics 

Meeting of Section on Jurisprudence and Comparative 
Law 

Dinner Meeting of Committee on Increase of Mem- 
bership (Section 3) Harvard Club 

Twelfth Night Festival. Sponsorship Entertainment 
Committee 
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January 


January 


January 


January 
January 


January 


January 
January 
January 
January 
January 
January 


January 


January 


11 


16 


17 
18 


23 
24 
25 


26 
27 
28 
go 


31 
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Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Military Justice 

Meeting of Committee on Domestic Relations Court 

Joint Meeting of Section on Labor Law and Section 
on Administrative Law and Procedure 

Dinner Meeting of Committee on Legal Aid 

Round Table Conference, 8:15 P.M. Guest to be 
announced 

Meeting of Art Committee 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Taxation 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Trade Regulation 

Meeting of Section on Banking, Corporation and 
Business Law 

Meeting of Library Committee 

Meeting of Committee on State Legislation 

Meeting of New York State Bar Association Section 
on Food, Drug and Cosmetic Law 

Meeting of New York State Bar Association Section on 
Antitrust Law 

Annual Meeting of New York State Bar Association 

Annual Meeting of New York State Bar Association 

Meeting of Section on Corporate Law Departments 

Dinner Meeting of Committee on Real Property Law 

Meeting of Committee on State Legislation 

Meeting of Section on Litigation 

Dinner Meeting of Committee on Admiralty 
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The Fifth Amendment and the 
Immunity Act of 1954 


ASPECTS OF THE AMERICAN WAY 
DEDICATED TO MR. JUSTICE HOLMES 


By SAMUEL H. HOFSTADTER 
Justice of the Supreme Court of the State of New York 


Edmund Burke, warning Britain of the qualities which made 
the Colonies dangerous, listed among them their love of the legal 
profession. ‘The admonition seems well taken when we consider 
how many of the Founding Fathers were lawyers! I would add 
that the love held by the legal profession for liberty is equally 
notable—and it has always been dangerous to the enemies of 
freedom. It is altogether fitting, therefore, that we, as lawyers, 
should concern ourselves greatly with these matters. 

At the American Bar Association meeting last Summer, the 
retiring President urged lawyers to a “bloodless revolution” to 
restore ancient liberties which have been endangered, in his 
view, by departures from basic principles of individual freedom. 
Mr. Loyd Wright is no radical of the left! On the other hand, 
Mr. Adlai Stevenson has said, “In matters of national security 
emotion is no substitute for intelligence nor rigidity for pru- 
dence.” Mr. Stevenson is no radical of the right! These expres- 
sions, by lawyers, strikingly illustrate their capacity for sound 
liberalism and honorable moderation—both typically American. 
It is this temper which has made possible ‘“‘peaceful and selective 
change,” as President Eisenhower put it. 

It is well that there are many shadings of opinion held by 


Editor’s Note: Justice Hofstadter wishes to express his indebtedness to Jacob M. 
Dinnes of the New York Bar for his valuable assistance in research, arrangement 
and editing, in the preparation of this article. 
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Americans and that we do not always agree. But without mistak- 
ing prejudices for convictions we must use, not hide our differ- 
ences. We must understand each other even in disagreement so 
that we can always speak the same language though we disagree 
about many things. 

There are many thoughtful men and women who are con- 
cerned and differ about the Fifth Amendment and an Immunity 
Act. But they are not as vocal as the extremists whose raucous 
recriminations obscure their real purposes. The radicals of the 
right deride the Fifth Amendment; and their opposite numbers 
of the left repel an Immunity Act. Both exploit our national 
dilemma. Both use the same words to express contradictory ideas 
to suit opposite ends, calculated to hide the same ultimate pur- 
pose—to destroy the American ideal. Words can become the 
enemy of reality. Human beings are so constituted that they can- 
not argue with any degree of satisfaction unless there is a sub- 
stantial area of agreement between the opposing sides. 

The man of good will, however, while rejecting the semantics 
of the extremists, perceives that one of the most urgent problems 
of our time arises from the apparent contradiction between two 
of our most pressing needs—the need to maintain a level of se- 
curity adequate to our present dangerous situation, and the need 
to protect individual rights essential to our ordered society. 

Unhappily, the broad and fundamental issue—whether the 
civil liberties guaranteed by the Constitution can be sustained 
in the face of external danger to the nation—has been obscured 
by concentration on that clause in the Fifth Amendment which 
offers the privilege against self-incrimination. The excesses of 
some notorious Congressional committees and the attempt to 
render invoking the privilege synonymous with guilt made it 
understandable that the defenders of civil liberties would rally 
to the widest, but not always the wisest, use of that clause. 

With the passage of the Immunity Law of 1954," there is reason 
to hope that this particular diversionary battleground for the 
competing claims of public good and private right has been 
neutralized. Without sacrificing the right against self-incrimina- 
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tion, this enactment provides the means of obtaining testimony 
thought to be indispensable to the national security. Moreover, 
it suggests that the demands of the immediate danger can be met 
without doing violence to the institutions of liberty. Indeed, the 
means of so doing were found in the traditions of Anglo-Ameri- 
can law. Under the law, provision is made for compelling testi- 
mony before Federal grand juries and courts and before Con- 
gressional committees, in cases involving the national security, 
when the witness is immunized against prosecution. 

Federal immunity statutes are not new; for years regulatory 
statutes have provided amnesty in exchange for testimony. Im- 
munity is available to witnesses testifying to violations of the 
Interstate Commerce Act, the Sherman Anti-Trust Act, the Na- 
tional Labor Relations Act, the Social Security Act and of prac- 
tically every other federal regulatory enactment.’ In respect of 
violations of statutes not regulatory in nature, however, until 
the enactment of last year there had been no similar implement 
at the disposal of either the Executive or Congress. 

Citizens concerned with the condition of civil liberties in this 
country have tended to view the critics of the Fifth Amendment 
with suspicion which was often justified. But they owe to them- 
selves a judicious assessment of the new immunity legislation, 
an assessment which must not be based upon an illusory analysis 
of motive but which must begin with an historical examination 
of the privilege against self-incrimination and its purpose. 


THE PRIVILEGE AGAINST SELF-INCRIMINATION 


It has been said that the privilege against self-incrimination 
isnot to be found in ancient systems of law and that it is unique 
to Anglo-American law. In Twining v. New Jersey,’ Judge Moody 
declared that the principle that no person could be compelled to 
be a witness against himself distinguished the Common Law 
from all other systems of jurisprudence. As English doctrines go, 
it was fairly recent in 1776; it had begun to emerge about 1650. 
Though some have regarded it as eternal with our law and have 
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considered it inherent to our civilization, it was unknown before 
the seventeenth century. 

The practice of the earlier Common Law demonstrates how 
new and “revolutionary” was the notion that a person may not 
be compelled from his own lips to admit a penal offense. Through 
many preceding centuries of court procedure, the prisoner was 
closely examined by the magistrate before trial and by the judge 
and prosecuting counsel at the trial. “. . . during the period in 
question, the examination of the prisoner, which is at present 
scrupulously, and I think even pedantically, avoided, was the 
very essence of the trial, and his answers regulated the production 
of the evidence; the whole trial, in fact, was a long argument 
between the prisoner and the counsel for the Crown, in which 
they questioned each other and grappled with each other’s ar- 
guments with the utmost eagerness and closeness of reasoning.”’* 

There is no mention of the privilege in the Petition of Right 
to which Charles I grudgingly gave royal assent in 1628 and 
which became one of the basic documents of the British Consti- 
tution. Notwithstanding “due process” (harking back to “per 
legem terrae” of Magna Carta) questioning of the accused and 
compelling him to convict himself from his own mouth was ac- 
cepted practice; it was regarded as within “due process.” 

As a result of the English Revolution, in the course of which 
Charles I was tried, convicted and executed for subverting the 
constitution of the realm, the Court of Star Chamber, which had 
been under the direct control of the King, was abolished by an 
act of Parliament in 1641. It had been the practice in that tri- 
bunal—as in others—to compel a defendant to testify under oath 
—jus jurandum de veritate dicenda—but now its methods had the 
odium of the court itself. With the extinction of the Court, its 
procedure of compulsory oath fell away as well. 

The ordinary courts, like King’s Bench, Common Pleas and 
Exchequer, which had also compelled parties and witnesses to 
give testimony that might incriminate them, continued to do so 
for half a century. By the end of that time, however, the principle 
of immunity against self-incrimination was established. 
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“We think it is manifest,” said the Supreme Court in Twining 
v. New Jersey, after reviewing the origin, growth and limits of 
the exemption from compulsory self-incrimination in English 
law, “... that it is not regarded as a part of the law of the land of 
Magna Carta or the due process of law, which has been deemed 
an equivalent expression, but, on the contrary, is regarded as 
separate from and independent of due process, but as a wise and 
beneficent rule of evidence developed in the course of judicial 
decision.”’* 

It was established law by the time the United States was 
founded and had been adopted as early as 1776 in some of the 
State constitutions.’ A comparatively recent doctrine, however, 
it was not in the Federal Constitution as originally drafted. It 
was added by the adoption (in 1791) of the first ten amendments, 
the “Bill of Rights.” There it constituted the third of the five 
separate provisions of the Fifth Amendment. 

The clause in the Fifth Amendment against compulsory self- 
incrimination: “nor shall any person . . . be compelled in any 
criminal case to be a witness against himself,” is separate from 
that providing for due process: “nor be deprived of life, liberty 
or property without due process of law.” Thus, in our law, as in 
English law, the doctrine of immunity against self-incrimination 
is distinct from due process. That was the holding of the Supreme 
Court in Twining v. New Jersey.’ 

In tracing the history of the Fifth Amendment, C. Dickerman 
Williams, in the Fordham Law Review,’ says: ‘‘As interrogation 
of the accused was not undertaken in the colonies after 1700, it 
was not one of the abuses which led to the American Revolution 
... It is not, for instance, mentioned in the Declaration of In- 
dependence, which lists twenty-nine grievances against the Brit- 
ish Crown. Neither the Declaration of Rights by the Stamp Act 
Congress in 1765 nor that of the Continental Congress in 1776 
included the privilege in their enumerations of fundamental 
rights. The section of the Northwest Ordinance corresponding to 
the Fifth Amendment omits the privilege.” 

With this background, it may seem “a little singular’’” that 
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the privilege was incorporated into the American Bill of Rights 
at all. One view attributes the inclusion to French influence and 
points out that the subject was actively agitated there during the 
Revolutionary period. Other scholars, however, feel that the 
stream of influence was toward France from America at that 
time.” As Mr. Williams concludes, ‘““An intermediate . . . view 
seems equally tenable’”—the exchange of libertarian ideas be- 
tween the United States and France in the decade of the 1780's. 

If the Fifth Amendment were taken literally, the right to avoid 
self-incrimination would be a limited one; for, as noted, the 
amendment provides merely that no person shall “be compelled 
in any criminal case to be a witness against himself.”’ Solicitude 
for civil liberties prompted the courts to broaden the scope of the 
literal words. 

Presiding at Aaron Burr’s trial in 1807, Chief Justice Marshall, 
sitting as Circuit Court Judge, held:” “If the question be of such 
a description that an answer to it may or may not criminate the 
witness according to the purport of that answer, it must rest with 
himself, who alone can tell what it should be, to answer the 
question or not. If, in such a case, he say upon his oath that his 
answer would criminate himself, the court can demand no other 
testimony of the fact.” 

The privilege was not considered in the United States Supreme 
Court until 1886, and then indirectly. In Boyd v. United States,” 
the Supreme Court held that seizure or compulsory production 
of a man’s private papers for use as evidence against him is equiv- 
alent to compelling him to be a witness against himself and with- 
in the prohibition of the Fifth Amendment. Six years later, in 
Counselman v. Hitchcock,“ the Supreme Court ruled that the 
Fifth Amendment extends its protection to a witness called to 
testify before a grand jury investigating violations of the Inter- 
state Commerce Law and was not limited to cases of criminal 
prosecution against the witness himself. In that case, the court 
established the rule that the object of the Fifth Amendment was 
“to ensure that a person should not be compelled, when acting 
as a witness in any investigation, to give testimony which might 
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tend to show that he himself had committed a crime. The privi- 
lege is limited to criminal matters, but it is as broad as the mis- 
chief against which it seeks to guard.” 

There remained the question whether the privilege applied 
to civil proceedings. Citing the Counselman case, the Supreme 
Court, in 1924, in McCarthy v. Arndstein,” held that it did. Jus- 
tice Brandeis said: “The privilege is not ordinarily dependent 
upon the nature of the proceeding in which the testimony is 
sought or is to be used. It applies alike to civil and criminal pro- 
ceedings, wherever the answer might tend to subject to criminal 
responsibility him who gives it. The privilege protects a mere 
witness as fully as it does one who is also a party defendant.” 

With the McCarthy decision, the present rule was finally 
crystallized. 


THE DOCTRINE—QUESTIONED AND DEFENDED 


The principle of the right to avoid compulsory self-incrimina- 
tion has not been accepted without reservation. 

It has been argued that from the standpoint of the logic of 
proof, a man’s admission is intrinsically the best possible evi- 
dence. In civil litigation, a party is compelled to make admissions 
—which are regarded as very good evidence—though they are a 
disadvantage or even disastrous to his cause. 

Legal philosophers and scholars contest not only its intrinsic 
validity but its pragmatic justification. Utterances to this effect 
exist in the opinions even of our great judges, by way of dicta 
if not of actual decision. Cardozo speaking for the Court, boldly 
observes” that though it may have value, it is “not of the very 
essence of a scheme of ordered liberty,” and continues as follows: 
“Few would be so narrow or provincial as to maintain that a fair 
and enlightened system of justice would be impossible without 
... immunity from compulsory self-incrimination. . . . This too 
might be lost, and justice still be done. Indeed, today as in the 
past there are students of our penal system who look upon the 
immunity as a mischief rather than a benefit, and who would 
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limit its scope, or destroy it altogether. No doubt there would 
remain the need to give protection against torture, physical or 
mental. . . . Justice, however, would not perish if the accused 
were subject to a duty to respond to orderly inquiry. The ex- 
clusion of these immunities and privileges from the privileges 
and immunities protected against the action of the states has not 
been arbitrary or casual. It has been dictated by a study and 
appreciation of the meaning, the essential implications, of liberty 
itself.” It is noteworthy that the bench in this case included 
Justices Hughes, Stone, Brandeis, Roberts and Black; Mr. Justice 
Butler dissented. 

The distinguished legal scholar, Ezra Ripley Thayer, ob- 
served: “In the age-long effort of Justice to hold her scales even 
between party and party—between the state and the accused—the 
weights may shift from generation to generation .. . it is hard to 
escape the conviction that important changes are demanded in 
this part of our system if the rights of the public are to be prop- 
erly safeguarded.” 

On the other hand, the Supreme Court has called the privilege 
‘“‘a wise and beneficent rule of evidence’’” and the New York 
Court of Appeals has said: “While the guilty may use the privi- 
lege as a shield it may be the main protection of the innocent, 
since it is quite conceivable that a person may be placed in such 
circumstances, connected with the commission of a criminal 
offense, that if required to disclose other facts within his knowl- 
edge, he might, though innocent, be looked upon as the guilty 
party.” 

In a recent article in the New Republic, Bernard Meltzer 
of the University of Chicago offered a third foundation for the 
privilege. Adopting the distinction between the rules governing 
confession which aim to exclude self-incriminating statements 
that are false and the privilege which permits exclusion of such 
statements when they are true, he points out that historians gen- 
erally acknowledge that the early claimants of the privilege were 
guilty of violating the law, and that we now heroize them be- 
cause the laws they violated were “bad” law. “The explanation 
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of the privilege as a shield against oppressive choices . . . [is] the 
most acceptable general explanation. It is consistent not only 
with the early history of the privilege but also with experience 
which suggests that denial is the usual response of the innocent 
to unfounded charges. This explanation is, however, not a com- 
fortable one. It offends our puritan susceptibilities, which prefer 
the notion that every constitutional protection operates pri- 
marily to protect the innocent. This view of the privilege is also 
vulnerable to Bentham’s gibe, ‘an old woman’s reason,’ i.e., a 
sentimental one . . . Nevertheless, this explanation is one which 
makes the privilege a more, rather than a less, powerful symbol of 
our system’s respect for the dignity of the individual. The best 
measure of our humaneness may well be our treatment to those 
who are actual or likely sinners rather than our treatment of the 
innocent.” ” 

Some authorities suggest an additional rationale, namely, to 
compel a search for independent, credible evidence—thus safe- 
guarding the protective principle that no one is deemed guilty 
until so proved—and to prevent the abuse of power which might 
attend compulsion. They hold these considerations “transcend 
any difficulties that the exercise of the privilege may impose on 
society in the detection and prosecution of crime.” 

All are equally cogent and persuasive. For in an ultimate 
sense, it can be said that the privilege is at least cognate to “‘due 
process.” Even if the concept was not originally in the category 
of “the law of the land,” it was well within its nimbus. The privi- 
lege, as we have seen, had its origin in a protest against the evil 
procedures of the Star Chamber—torture, inquisition without 
charge, compelled testimony. The parliamentary act abolishing 
this court declared that its actions were contrary to “due process 
of law” and the “law of the land.” 


THE SCOPE AND APPLICATION OF THE DOCTRINE 


It is sufficient to make the privilege applicable that testimony 
in any proceeding may provide the clues or links by which the 
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guilt of the witness may be established:” “A witness is not re- 
quired to show, in order to make his privilege available, that the 
testimony which he declines to give is certain to subject him to 
prosecution, or that it will prove the whole crime, unaided by 
testimony from others. It is enough, to wake the privilege into 
life, that there is a reasonable possibility of prosecution, and that 
the testimony though falling short of proving the crime in its 
entirety, will prove some part or feature of it, and that it will 
tend to a conviction when combined with proof which others 
may supply.’’* 

The privilege is applicable to civil cases,” grand jury proceed- 
ings,” legislative inquiries,“ and virtually every other form of 
official proceeding. It applies whether the witness is a party to 
the civil or criminal case or merely a witness. And it applies 
whether the testimony is directly in issue or is collateral. The 
witness himself is the judge in each case; he may not be compelled 
to give testimony which he himself in good faith believes might, 
in any manner whatever, pave the way to possible prosecution.” 
Toclaim the privilege requires no special combination of words; 
the clause is liberally construed to protect the right it was in- 
tended to secure.” 

Broad as the privilege is, however, it has never been unquali- 
fied.” Here, as in England,” and in Canada,” there are boundaries 
to the privilege determined by an equally compelling principle: 
The interests of the people as a whole are also entitled to con- 
sideration. If the answer to a question cannot in any way in- 
criminate the witness, he must answer—there is then no consti- 
tutional right to remain silent.” 

Traditionally and historically, the privilege against self-in- 
crimination is personal to the witness.” It relates to past conduct, 
not future acts that may or may not be committed.” It is not a 
shield for the protection of others from punishment.* 

Nor does the witness have to rely upon it; he may choose not 
to assert the privilege and testify voluntarily.“ When a defendant 
in a criminal prosecution takes the stand on his trial, he waives 
the privilege. Except in such instance, waiver does not occur 
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when a person claiming the privilege voluntarily testifies about 
the subject matter in issue. It occurs only when he gives testimony 
which is actually incriminating. Not every sworn statement, 
therefore, is a waiver; only a statement which incriminates. For 
example, at its last session in May, the Supreme Court ruled that 
a witness had not waived his privilege by responding that his re- 
fusal to answer a question was not founded on his belief that his 
reply would subject him to criminal prosecution.” But after he 
has given incriminating testimony, the privilege cannot be 
availed of—not so much because it has been “waived,” but be- 
cause the claim that further testimony would incriminate is un- 
tenable, incrimination having already occurred.” 

A final limitation—under attack in the Ullmann proceeding— 
delineates the scope of the exemption: It does not include un- 
pleasant consequences other than possible future prosecution. 
A witness having knowledge of the commission of a crime or of 
material facts of concern to a third party or to the public at large 
is required to testify. This is regardless of his personal inclina- 
tions, or his belief that it would cause him injury in the estima- 
tion of his friends or in his own estimation, of his caprice or 
sentiment or because the discourse is distasteful to him.” Except 
only where his testimony may tend to incriminate him, the right 
of the public to know has always been paramount to his prefer- 
ence for silence. By way of dictum, in the Ullmann case, the 
United States Court of Appeals observed on this point: “It is 
well to add a few words about defendant’s contention concerning 
the doctrine of Brown v. Walker, 161 U. S. 591, which held that 
the Fifth Amendment privilege against self-incrimination relates 
solely to testimony which might lead to defendant’s prosecution 
for a crime. Defendant asks us to modify this doctrine in the 
light of new circumstances which have since arisen. We are not 
prepared to say that this suggestion lacks all merit.” But the 
Court affirmed the order of the District Court. 

For the present state of the law restricts the exemption solely 
to self-incriminating testimony. The use of the privilege for the 
purpose of protecting others, while not legally justified, has not 
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been clearly condemned by some who have recently written on 
the general subject of immunity under the Fifth Amendment. 
Mr. Meltzer refers to this in the article I have quoted. “Dean 
Griswold,” he says, “approaches the morality of using the privi- 
lege, for purposes other than self-protection, somewhat obliquely 
when he says a witness who waives the privilege as to himself but 
refuses to inform on his friends ‘is at least in no worse position 
morally than he was when he stood on the Fifth Amendment.’ ... 
The witness under these circumstances is in an infinitely stronger 
moral position. He has not pretended an apprehension which he 
does not feel, but has candidly disclosed his conscientious 
scruples. Since, however, he has reserved for his personal con- 
science matters which the law has settled by imposing a duty to 
testify, even against friends, he runs the risk of punishment for 
contempt. ... The privilege seems Heaven-sent to such a witness 
because it permits him to avoid the informer’s role without risk 
of punishment. He may make peace with himself despite Chief 
Justice Marshall’s charge that he is a perjurer and despite doubts 
about his own omniscience. But he asks too much if he also asks 
that no derogatory inference be drawn from his claim.”* 
English and Canadian law is similar but not coextensive with 
ours. To some extent, the privilege in these countries is broader: 
A witness may refuse to answer questions exposing him or his 
spouse to criminality or penalty.” If a witness chooses to answer 
part of an inquiry, he does not waive his rights to object to 
answering subsequent questions. He may claim privilege at any 
time.” To some extent, it is more strictly construed: The mere 
statement of the witness that the answer will incriminate him is 
insufficient. ‘““The Court must be satisfied from the circumstances 
of the case and the nature of the evidence which the witness is 
called upon to give, that there is reasonable ground to apprehend 
danger from his being compelled to answer.” “ Moreover, there 
remains from ancient times a well-recognized and important ex- 
ception to the rule, not possible under our Federal or State con- 
stitutions. Since the Bankruptcy Act of 1603,“ a bankrupt in 
England, and more recently in Canada, may be compelled by 
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commitment if necessary, to submit to examination touching his 
estate, although his answers may tend to incriminate him. Eng- 
lish and Canadian Law require the bankrupt to answer, even if a 
prosecution is pending at the time.* In both countries, the privi- 
lege is considered a sacred civil right of the witness, but one 
which may be, and on numerous occasions has been, regulated 
by statute.“ 

In the eyes of some, refusal to testify is a form of self-condemna- 
tion. This identification of the privilege with tacit confession 
rises out of a failure to distinguish between a presumption of law 
and an inference of fact. There is no legal presumption of guilt 
from the mere refusal to testify; nor should there be a moral one. 
In the context of other facts, however, there can be an inference 
of guilt—which may be valid. Such a possible deduction should 
not be confused with a legal conclusion. It is natural that, to 
many, it does not seem consistent for a man to affirm his inno- 
cence yet claim his answers may be incriminating.* But innocent 
persons frequently have been unwittingly involved in circum- 
stances which erroneously point to their being implicated; and 
they avoided prosecution or conviction only because they could 
not be compelled to give proof of some missing detail. 

The cause of dissent might be better served, however, by speak- 
ing freely than by sealing one’s lips—even if warranted. It should 
be considered whether it would not be better to have the courage 
of one’s past convictions. Mistake and inadvertence are often 
understandable where secrecy and evasion are not. If, however, 
the witness insists on silence—a strange reversal in form for the 
dissenter—he might logically resort to the First Amendment and 
other pertinent constitutional protections rather than a misuse 
of the Fifth. The Supreme Court has not yet spoken the final 
word on the right to refuse to testify about one’s political beliefs 
and affiliations. 

It is incongruous that some lovers of liberty have condoned 
interposing the bar against self-incrimination, not for its intrin- 
sic purpose of self-protection but as a makeshift shield against 
the excesses of certain investigating committees. It is question- 
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able from a moral point of view; it is of doubtful expedience; 
it is intellectually inadmissible. Such a course tends to pervert 
“due process’’—to vitiate its force and disparage its significance. 
Correct procedure must be underlined; it is expedient as well as 
valid to do so. As Mr. Justice Brandeis wrote: “In the develop- 
ment of our liberty insistence on procedural regularity has been 
a large factor.”“ And more recently Justice Frankfurter added 
that “the history of liberty has largely been the history of ob- 
servance of procedural safeguards.” “ 

The essence of “due process” is the legal imperative, based on 
a moral one, that good ends must be secured only by good means 
—desirable results by honest expedients, otherwise the means 
contaminate the ends. The thesis that the end justifies any means 
is rejected by all right-thinking men. Though disguised as the 
friend of freedom, or security, or piety, it is hostile to them all; 
it isa philosophy implemented only by authoritarian techniques. 

Within the last few months the courts have vindicated our 
tradition of liberty and have justified Justice Jackson’s posthu- 
mous affirmation that the judiciary “is certainly a most effective 
instrument for applying law and justice to individual cases and 
for cultivating public attitudes which rely upon law and seek 
justice.” The decisions have given broad interpretations of the 
protective clauses of “due process” in the Fifth and Fourteenth 
Amendments as well as to the scope of the privilege against self- 
incrimination.* Libertarians may be better advised to invoke the 
intervention of the courts rather than resort to the dubious de- 
vice of taking the Fifth Amendment in vain. 

The Fifth Amendment is too important to be improperly used; 
any use for which it was not intended is an abuse. It is a great 
constitutional canon forged as a shield of protection, and it must 
not be inverted. It is not a badge of degradation, as the radicals 
of the right would have it; nor is it a warrant of honor, as those 
of the left regard it. It is neither; it has no intrinsic moral quality 
of its own. It is a “barrier between the obligation to give evidence 
and the injustice of inquisition”; ‘‘a protection to the innocent 
though a shelter to the guilty.” For the innocent or guilty—the 
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intention is to afford a refuge against oppression in any form or 
degree. 

Generally speaking, I would divide those who are affected by 
the privilege into six groups. At one extreme are the innocent; 
at the other, the guilty; there are those who are probably inno- 
cent but may be implicated—they, themselves, are not always sure 
—and conversely, those who are probably guilty, but honestly or 
otherwise claim innocence. Then there are those who unwittingly 
or thoughtlessly lent their names or money, if not themselves to 
doubtful causes. There is a sixth category—probably it was the 
most important if not preponderant, when the privilege origi- 
nated in Puritan England—those who infringed against laws 
which public conscience condemned as odious or mischievous or 
even downright evil. 

Doubtless at some time the privilege was more in use by the 
innocent and at other times more so by the implicated. Very 
likely—at least in the beginning—in England it was invoked more 
frequently by the innocent; in our own courts, I would hazard 
the guess that it has more frequently been invoked by the guilty. 
But the fact remains, the imponderable is, that this is exactly 
what we intended. 

The privilege is an historic element in the charter of our liber- 
ties—it is a sanctuary from oppression, “‘hardearned by our fore- 
fathers.” It is enshrined in our constitutional system and I believe 
most Americans want it to rest there securely. Dean Griswold 
summed it up: “. . . the privilege against self-incrimination is 
one of the great landmarks in man’s struggle to make himself 
civilized.” “ 


AMNESTY AND THE DUTY TO TESTIFY 


To obtain the testimony of witnesses who claim the privilege, 
a pardon before testifying is a traditional device, both here” and 
in the British Commonwealth.” Since the memorable debate in 
the House of Lords in 1742, arising out of the investigation by 
the House of Commons into alleged embezzlements by a Chan- 
cellor of the Exchequer,” Britain has on innumerable occasions 
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granted immunity to its citizens and compelled their giving evi- 
dence.” To the same end, a complex of immunity iaws is on the 
statute books of our States.“ An immunity statute was adopted by 
Congress almost one hundred years ago, on January 24, 1857.° 
Since then, immunity has been made available to witnesses testi- 
fying to violations of practically every regulatory United States 
statute.” 

Immunity statutes, as broad as the privilege, are consistent with 
every provision of the Bill of Rights.” They need be no broader.” 
So far as their words fairly allow, they are construed ‘‘as cotermin- 
ous with what otherwise would have been the privilege of the 
person concerned.”’” 

When the State has granted him a full pardon, it may not be 
denied his evidence. When he no longer needs the shield of con- 
stitutional privilege to protect himself from criminal prosecu- 
tion, he may not use it to block legislative inquiry.” Were it 
otherwise, it would be within the power of a witness to refuse to 
answer almost any question he chose, however necessary his 
testimony might be to the security and business of government. 
‘The criminality provided against is a present, not a past, crimin- 
ality, which lingers only as a memory, and involves no present 
danger of prosecution.’”" 

In the give and take of our society, these are the ultimate guide 
lines: No man may be forced to help convict himself of crime. 
But when fully freed of potential danger, the community may 
call upon him to speak. 

There are men of good will who mistrust society’s right to 
pardon and thereby to elicit information. For example, in the 
concurring opinions in the Ullmann case,” Chief Judge Clark 
says: “. . . the steady and now precipitate erosion of the Fifth 
Amendment (by immunity statutes) seems to me to have gone 
far beyond anything within the conception of those justices of 
the Supreme Court who by the narrowest of margins first gave 
support to the trend in the 18go’s. And serious commentators 
have found this new statute peculiarly disturbing in policy and 
in law.” Judge Galston adds: “If this matter were one of the first 
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impression I would easily reach the conclusion that the immunity 
statute in question is in effect a circuitous attempt to circumvent 
the Constitution by a shortcut legislative statute amending the 
Fifth Amendment.” 

I do not agree. I find no such devious attempt nor so undesir- 
able result. For government by law to survive, its judicial and 
legislative arms must have the power to elicit the facts. As 
Cardozo wrote when discussing an investigation by the Commis- 
sioner of Accounts of the City of New York, “In such proceedings 
as in lawsuits generally the courts must rest their determination 
on the evidence exhibited by counsel. They are helpless, except 
in rare instances, to speak the word of truth if the facts are not 
uncovered for them.” * Immunity statutes, not police inquisition, 
are the civilized means to obtain these facts. 

It is no erosion of the privilege to exchange amnesty for in- 
formation. If there be need for the light a witness can shed, in the 
absence of risk of prosecution, his duty as a citizen calls for his 
giving it. 

“For more than three centuries it has now been recognized as a 
fundamental maxim that the public (in the words sanctioned by 
Lord Harwicke) has a right to every man’s evidence . . . any ex- 
emptions which may exist are distinctly exceptional and are so 
many derogations from a positive general rule... . From the point 
of view of the duty here predicated, it emphasizes the sacrifice 
which is due from every member of the community. . . . This con- 
tribution is not to be regarded as a gratuity, or a courtesy, or an 
ill-requited favor. It is a duty, not to be grudged or evaded... . 
He who will live by society must let society live by him, when it 
requires to... . From the point of view of society’s right to our 
testimony, it is to be remembered that the demand comes, not 
from any one person or set of persons, but from the community 
as a whole,—from justice as an institution, and from law and 
order as indispensable elements of civilized life.” 

When Holmes said “The most stringent protection of free 
speech would not protect a man in falsely shouting fire in a 
theatre and causing panic,”” he was speaking in limitation and 
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not preclusion. The obverse bears equal weight. There may be 
a clear and present duty to shout “Fire!” if there is, in fact, 
danger—especially when the proclamation is not fraught with 
danger to the person making it. What is protected and guaranteed 
in the Fifth Amendment is not silence but non-self-incrimi- 
nation. The basis of the legal prerogative is neither group loyalty 
nor private sentiment; it has its roots in the revulsion against the 
cruelly coercive tactics of Star Chamber proceedings. It is as 
much a distortion to equate the privilege against self-incrimi- 
nation with the right to remain silent, as it is to identify dissent 
with disloyalty. It is only when speech is self-incriminatory that 
it may be withheld. When by its innocent nature, or because of 
immunization against penalty, it is not incriminatory, it should 
not be withheld. 

Indeed, in an ultimate view, an immunity statute, relieving the 
rigidity of the privilege, conserves it. For the statute insulates the 
right against disrepute, and perhaps discontinuance, at the 
instance of those who deride its use or as a reaction against those 
who use it improperly. 

Even now, as the result of the abuse of the privilege, there is 
sentiment that it should be abolished. In the contest between the 
effort to abrogate it and the unwarranted exercise of the privilege 
—between these extremes—we must mediate, lest the balance of 
public need and private right be disturbed. An immunity act 
supplies a safety device—it maintains the protective purpose of 
the privilege and at the same time prevents its misuse. Most of our 
people favor this middle course—the “‘golden mean.” 

The protagonists of repeal of the Fifth Amendment and the 
antagonists of an immunity statute have lost sight of controlling 
considerations. The privilege is a basic safeguard against govern- 
mental power—its repeal would do violence to our tradition of 
individual freedom. And it is morally expedient to confer im- 
munity when necessary to secure information needed for national 
security. 

For, let us examine the categories of those who hold back from 
giving evidence. Broadly speaking they fall into three major 
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groupings—the willing who nonetheless withhold testimony; the 
reluctant who hesitate to speak up; and the recalcitrant who 
refuse to talk. In the first group are those who would like to talk— 
perhaps from a new-found sense of duty, but may be apprehensive 
of prosecution, especially if the statute of limitations has not run. 
These should be encouraged. The assumption that no witness 
ever wishes to speak, and, therefore, none should be offered the 
opportunity to do so safely, is ill-founded. In the second group, 
the reluctant—perplexed may be a better description—are those 
who hesitate to give testimony because they are honestly be- 
wildered; they are not quite sure whether they did or did not 
proceed beyond the locus poenitentiae, legal or moral. These 
should be permitted to speak without fear. I am not including in 
these two categories professional informers or other adventurers. 
The policy of requiring evidence of past membership in the 
Communist Party or the identity of former associations may be a 
matter about which reasonable men may differ—it is a very 
difficult problem. But reliance on paid informers, without con- 
firmation of secret charges and without opportunity of confron- 
tation or rebuttal, is basically repugnant to American institutions. 
Finally, there is the last group: those who are not willing to give 
evidence—whatever their motivation for refusal may be. If their 
testimony is requisite to the national welfare and if their inter- 
rogators are acting properly (and such proper conditions can be 
secured by appropriate methods, especially by judicial inter- 
vention), they should be compelled to serve the public good; in 
their case an immunity statute is the only constitutional means 
to that end. 

To yield to an absolute right of silence in order to gratify some 
personal inclination or indisposition is to apply, at best, the prin- 
ciple of “conscientious objector.” By no stretch of the imagi- 
nation can the Fifth Amendment be regarded as conferring a 
boon of such protective delicacy. 

We do not reach the question of good morals. If we did, much 
still could be said against extending the privilege beyond its 
purpose and intendment. The soldier in war, the witness and 
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prosecutor in a criminal proceeding, and even the judge, have 
disagreeable tasks to perform. In the context of national security 
—at this time of crisis—why expand the scope of the Fifth Amend- 
ment beyond any measure known to the Anglo-American system? 
And why condemn immunity statutes heretofore recognized as 
valid in every respect? It is not sensible, however plausible the 
proponents of change may sound. 

There is a right to speak; there is a right to silence—when self- 
injurious. There is, too, the duty to speak. In the orderly oper- 
ation of judicial and legislative machinery, the public interest 
requires ready response to the force of testimonial compulsion 
which is free of potential of harm to the witness—it is a public 
duty “which every person within the jurisdiction of the Govern- 
ment is bound to perform when properly summoned .. .” 

The stress of rights must be balanced by insistence on obliga- 
tion. There are important things which must take the place of 
personal considerations, or there could be no human society. The 
progress of humanity has resulted more from the concept of duty 
than that of right. Former Ambassador Kennan put it well: 
“Freedom lies only in the greatest harmony between obligation 
and will and reality. It lies in acceptance of that system of re- 
straints most closely in tune with our own nature and with the 
order of this world .. .” 


THE IMMUNITY ACT OF 1954 


Early last year, the Attorney General advised Congress that a 
‘long parade of witnesses in the courts, before grand juries, and 
before Congressional bodies . . . [had refused] to furnish evidence 
vital to the security of the nation and the welfare of its people, on 
the ground to do so would tend to incriminate them.” A tabu- 
lation in the Congressional Record showed that in 1953 a total 
of 317 witnesses before Senate and House Committees had in- 
voked the privilege against self-incrimination.” The people of 
the United States were not helpless. Congress gave a carefully 
considered answer to the problem in the Immunity Act of 1954.” 
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A witness compelled to testify or produce evidence under the 
statute, ‘‘after having claimed his privilege against self-incrimi- 
nation,” thereafter may not be “prosecuted or subjected to any 
penalty or forfeiture” on account of any transaction concerning 
which he gave or produced evidence, and his testimony may not 
be used as evidence in any criminal proceeding against him “in 
any court,’ except, of course, in a prosecution for perjury or 
contempt committed while giving the testimony or producing the 
evidence.” 

Time-honored safeguards are included in the law “to stand 
between the prosecutor and the accused,”” to assure the wise 
exercise of the coercive power. If the proceeding is before one of 
the Houses of Congress, before the power may be used, (a) a 
majority of the members present must have affirmatively author- 
ized granting the witness immunity, (b) the Attorney General 
must have been notified, and (c) a United States District Court, 
upon the application of a Congressional representative, after 
hearing the Attorney General, in the discretion of the court, must 
have directed the witness to testify or produce the evidence.” 

In the case of proceedings before a Congressional Committee, 
the same three steps are necessary except that a two-thirds vote of 
the members of the “full committee” is required instead of a 
majority vote of the members present.” 

In court and grand jury proceedings, granting immunity is 
equally circumscribed. Whenever, in the judgment of the United 
State Attorney in charge, the testimony of a witness or the pro- 
duction of records is necessary to the public interest in a case in- 
volving the national security, he may, “upon approval of the 
Attorney General,” apply to the court to instruct the witness to 
testify or produce the evidence; and, again, only after the “order 
of the court” does the witness lose his privilege to decline to 
testify.” 

Thus, a fair balance has been struck between the need of the 
United States for the testimony of its citizens and their right to 
refuse to answer incriminating questions.” As Chief Justice 
Marshall noted: ““The principle which entitles the United States 
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to the testimony of every citizen and the principle by which every 
witness is privileged not to accuse himself can neither of them be 
disregarded.” By resort to the Immunity Act neither is dis- 
regarded; they are rather reconciled in the presence of need. 
Immunity may not lightly be ordained. In all cases the Attorney 
General and the courts must play a part. But when amnesty has 
been granted, the ancient right no longer applies. With the grant 
of immunity, the witness must speak. 


THE STATUTE SCRUTINIZED 


The statute must still be tested by other criteria: Is the grant 
of immunity as broad as the privilege of the witness? Are his con- 
stitutional rights fully protected? Is the government preserved 
from unintended “‘immunity baths,” preventing the prosecution 
of individuals undeserving of amnesty? Is the power to determine 
whether the public welfare requires the testimony or prosecution 
of the witness in responsible hands? Does the law require the 
court to perform a non-judicial and therefore unconstitutional 
function? 

If the witness claims his privilege, he is entitled to freedom 
from penalty as broad as the privilege, for the transaction about 
which he is compelled to testify.” He need settle for nothing less. 

The Act gives him immunity from Federal prosecution.” 
Most courts say that he is entitled to no more™ and that fear of 
possible prosecution in another jurisdiction does not justify re- 
fusal to answer questions.” The courts of two states have held 
that the possibility of federal prosecution rendered ineffective 
immunity grants by these state courts.” However that may be, 
will this Statute also protect him from state prosecution? While 
the problem has not yet been definitively resolved, there is 
authority for an affirmative reply under the supremacy clause of 
the Constitution.” 

In Matter of Ullmann, the first application of the statute, the 
District Court said: ‘““The power to provide for the common de- 
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fense of the United States is, under the Constitution, expressly 
granted to the Congress. A ‘necessary and proper’ incident of that 
power is authority to enact legislation to secure evidence from 
those allegedly possessing knowledge of actions aimed at under- 
mining the security of the government and to protect it against 
its enemies, domestic or foreign. . While such criminal pursuits 
may also have their impact upon individual states, Congress, 
since they are matters of paramount national concern, may in 
passing laws to deal with them conclude the field. Conceding the 
right of a state, absent federal action, to protect itself against 
seditious and like activity, if Congress enacting legislation essen- 
tial to the national defense or security, determines that immunity 
granted to a witness on the basis of his compelled testimony shall 
also extend to state prosecutions, it is within its power to do so. 
Such congressional legislation under the Constitution is then ‘the 
supreme Law of the land’ and state interests must yield to the 
paramount national concern.” 

Has Congress exercised its power in this case? The Statute pro- 
vides that a witness compelled to testify may not be “prosecuted 
or subjected to any penalty or forfeiture” and his testimony may 
not be used as evidence “‘in any criminal proceeding” against him 
“in any court.” Early last year, the Supreme Court, construing 
the words “in any criminal proceeding” and “in any court” in 
Section 3486—prior to its revision by the Immunity Act of 1954— 
barred use of such testimony in a state court.” “Language could 
be no plainer,” said Mr. Justice Black. “Even if there could 
be legislative history sufficiently strong to make ‘any court’ mean 
United States Courts only, there is no such history. The few scraps 
of legislative history pointed out tend to indicate that Congress 
was well aware that an ordinary person would read the phrase 
‘in any court’ to include state courts. To construe this phrase as 
having any other meaning would make the Act a trap for the 
unwary.” * 

In revising this section, Congress had this opinion before it, 
and, using the same language, must have intended the same con- 
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struction. It also had the opinion of the Attorney General that it 
had the constitutional right to extend immunity to proceedings 
in a state court,” and stated its purpose to do so. 

Is the government protected from unintended “immunity 
baths”? There have been such statutes.” Public scandal soon 
caused their amendment.” The immunity provisions of 1903 
were amended to make them applicable only to natural persons 
and to make subpoena and oath a prerequisite.* Under the Se- 
curity Act of 1933, and the acts that followed, a witness must in 
addition, expressly claim his privilege and be directed to answer.” 
The Immunity Act of 1954 has all of these safeguards. 

Is the power to grant immunity, under the Statute, in re- 
sponsible hands?” Given the solemnity of a Congressional vote, 
the integrity of the nation’s chief law enforcement office and the 
superintendence of the courts, the question answers itself. 

Finally, does the new law require the court to perform a non- 
judicial function, thus doing violence to the separation of powers 
concept? In the Ullmann case the District Court found it un- 
necessary to pass on this issue, holding that in grand jury or court 
proceedings, the function of the court was limited to determin- 
ing that the proceeding related to an investigation of matters 
enumerated in the law; that the United States Attorney had 
certified in the public interest to exchange the grant of immunity 
for the testimony of the witness; that the Attorney General had 
approved the application; and that no other legal objection 
existed to compelling the witness to testify. This, it held, was 
clearly a judicial function. 

Should the holding be otherwise in a proceeding involving a 
Congressional grant of immunity? The Constitution provides 
that ““The judicial Power shall extend to all Cases, in Law and 


Equity, arising under . . . [the] Constitution, [and] the Laws of 
the United States . . . [and] to Controversies to which the United 
States shall be a party. .. .”” An application for the court’s ap- 


proval of a Congressional resolution granting immunity would 
appear to fall within the scope of these provisions. Vital interests 
of both the United States and the witness are involved. Can there 
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be a more acceptable forum for the determination of the rights 
of the parties than the courts? For the judiciary to be called upon 
to hold the scales between citizen and government is at least as old 
as Magna Carta. 

If Congress can waive sovereign immunity against claims 
against the United States, subject to final adjudication by the 
courts,” may it not grant immunity from prosecution subject toa 
similar approval by the courts? If United States regulatory 
bodies, exercising quasi-judicial powers, may grant immunity, as 
they have been doing for years, are the courts precluded from 
exercising—in part—similar powers? In the very nature of govern- 
ment, the separation of powers between legislative, executive and 
judicial cannot be absolute. At given points they blend; a certain 
degree of interlocking is necessary for the functioning of all and 
each may play its proper part without violence to basic constitu- 
tional concepts. 

The judiciary, for example, though heretofore it has not pos- 
sessed pardoning power by that name, has the power of staying 
prosecutions permanently, as well as temporarily, to nolle pros 
pending proceedings and to dismiss indictments with prejudice. 
Hence, restriction to justiciable issues cannot be so circumscribed 
as to preclude judicial participation in determining whether 
testimony in exchange for immunity is in the best interests of the 
country. 

The comments of Justice Jackson, in his concurring opinion 
in American Communications Association v. Douds,“ are 
apropos: “The task of this Court to maintain a balance between 
liberty and authority is never done, because new conditions today 
upset the equilibriums of yesterday. . . . The Court’s day-to-day 
task is to reject as false, claims in the name of civil liberty which, 
if granted, would paralyze or impair authority to defend the 
existence of our society, and to reject as false, claims in the name 
of security which would undermine our freedoms and open the 
way to oppression. These are the competing considerations in- 
volved in judging any measures which government may take to 
suppress or disadvantage its opponents and critics.” 
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IMMUNITY IN CONGRESSIONAL INVESTIGATION 


With the passage of this legislation, balancing of public weal 
and private right enters a more refined area. Our historic respect 
for plurality of perspective impels a review of the problem within 
its new framework. What is philosophically possible is often 
pragmatically unwise. Owing to recent events, many are con- 
cerned about the authorization of immunity grants to a House 
or Congressional committee, even when approved by the At- 
torney General and a Federal court. I share their antipathy to the 
incontinent behavior of certain of these committees and, indeed, 
publicly have protested their methods. 

But the statute itself will tend to minimize the excesses. The 
area of disparagement and indecorum will be narrowed, if not 
occluded, when witnesses can no longer decline to testify. 

To seal the mouth of pertinent witnesses is not to resolve the 
problem but rather to evade it. And that evasion deflects at- 
tention from the primary purpose of the Congressional power to 
investigate, to a manifestation of its misuse. The diversion can- 
not be permitted to obscure the positive issues underlying the 
investigations themselves. 

To achieve a sound approach to immunity statutes, and for 
better appraisal of their just uses, it would be well to be mindful 
of some earlier legislative inquiries and some recent ones in 
which the privilege was invoked and in which immunization 
would have rendered the inquiry more productive. We should 
regard the matter in a setting detatched from the conduct of 
certain subverted investigating committees whose proceedings 
engendered much of that sincere opposition which is not based 
on doctrinaire prepossession. 

The power of Congress to seek information through inves- 
tigation, though not explicitly provided in the Constitution, has 
long been regarded as an implied power, and is one of the greatest 
it possesses. In their role as aids to the formulation of legislation, 
Congressional committees have long been recognized as vital to 
the national welfare. But investigation cannot be lawful except 
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for the purpose of gathering information for legislation proposed 
or contemplated; it must bear some relation to the law-making 
functions of Congress. An inquiry is improper when its avowed 
or primary purpose is to condemn or to gather evidence for 
future prosecution; such objectives are beyond the competence 
of a Congressional inquiry. The Committee, then, is out of 
bounds—constitutionally speaking. 

The Supreme Court has been disposed to uphold the widest 
possible legitimate use of the investigatory powers of Congress. 
No one will be likely to question the lawful origin of these 
powers. But, on occasion, these powers have been distended by 
abuse beyond matters that fall rightly within their competency. 
And the conduct of inquiries, at times, has been a violation of 
propriety and contrary to fair play. 

With this in mind, various proposals to establish codes of fair 
procedure for investigating committees have been offered during 
the past two sessions of Congress. The necessity for codes is self- 
evident; yet, except for a wholly inadequate one adopted by the 
House of Representatives early this year, no code has been en- 
acted, notwithstanding frequent promises to do so. No commit- 
tee of Congress—for that matter, no branch or agency of govern- 
ment—may be suffered to place itself above the law of “fair play.” 
In view of what a Senate leader ingenuously termed “the high 
degree of cooperation” necessary to effect a change in rules, we 
may but hope that the political climate in a sensitively balanced 
Congress will be sufficiently temperate to induce a responsive 
suprapartisanship at the next session. The House and Senate 
should adopt a mandatory Uniform Code of Fair Procedure for 
their respective committees; weasel words are not acceptable as 
a substitute. Congressional leadership, Democratic and Republi- 
can alike, has persistently defaulted in discharging its obligation 
in this critical matter. It is to be hoped that they will not delay 
any longer. For despite the apparently improved motivation and 
temper with which recent inquiries have been conducted, reli- 
ance must rest on fixed principles and not on the vagaries of 
individuals. 
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But even the adoption of and adherence to such a code will not 
suffice. As the master of procedure, Wigmore, recognized:* 
“Better rules will avail little, if the spirit of using them does not 
also improve.” Legislative bodies that make the law, and their 
subsidiary agents, charged with lawful investigation to further 
this end, must surely give cognizance not only to rule and statute, 
but also to self-discipline. 

One writer points out the futility and limitations of fair codes 
and emphasizes the need for self-restraint as a form of noblesse 
oblige, and another suggests ‘‘self-applied legislative restraints, 
vivified by public opinion.” I think the climate of public opinion 
necessary is that contemplated in Learned Hand’s words, “habits, 
customs—conventions, if you will—that tolerate dissent and can 
live without irrefragable certainties; that are ready to overhaul 
existing assumptions.” Self-imposed restraints, by code and by 
mood, encouraged by right public attitudes, will go far to hold 
legislative investigations within bounds not only of wisdom, but 
of necessity and decorum. When these have been exceeded, the 
courts are available. 

Lawyers can differ as to what are the limits of the power to 
investigate, but would certainly agree that there are limits. The 
line is not always clear, but when the line between the per- 
missible and the illegal is not merely blurred but obliterated, 
when all safe and proper limits of committees’ powers and con- 
duct have been exceeded, the judicial arm of the government may 
be successfully invoked to stay further aggression.” 

Sound liberals have always placed their reliance on the courts 
because they have invariably found a more ready response from 
them than from other governmental agencies. As President 
Hutcheson of Lafayette College said recently, America’s center 
of “emotional integrity is to be found not in kings or in state 
religions but rather in its Constitution sustained by the Supreme 
Court.” I have always believed that the courts, if invoked, would 
arrest the excesses of any governmental group. It is the function 
of the courts under the Constitution to determine whether power 
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has been abused or exceeded. If this question is raised, the 
Supreme Court would impose a firm barrier against future tres- 
pass. For the legitimacy of all power is a matter of degree. Re- 
ferring to Chief Justice Marshall’s dictum that the power to tax 
is the power to destroy, Holmes said, “In those days, it was not 
recognized as it is today that most of the distinctions of the law 
are distinctions of degree. The power to tax is not the power to 
destroy while this Court sits.” ” 

The authority to investigate, however, is indispensable to the 
sovereign power that resides in Congress to make laws.” Incident 
to it is the right to grant amnesty to those witnesses from whom 
a full and free disclosure would not be otherwise obtainable. For 
an effective means of obtaining essential information is a pre- 
requisite to responsible government. The right of inquiry would 
mean little if the courts and legislative committees did not 
possess the power necessary to gather all pertinent evidence. No 
nation can endure upon volunteered evidence alone. To assure 
its survival, inquiry—judicial or legislative—may not be thwarted 
by taciturn witnesses. 

“It is not inconsistent with the constitutional division of 
powers to say that both the legislative branch and the executive 
branch may, in the course of their legitimate inquiries, employ 
the same weapon with which to compel testimony otherwise pro- 
tected by the Fifth Amendment—namely, the power to grant 
immunity from prosecution which seems to be the only constitu- 
tional weapon available for this purpose.” If ours is a “govern- 
ment by discussion” all of the parties must know the facts around 
which that discussion centers.” Absent the power to obtain facts, 
no legislative body can be what President Wilson called “the eyes 
and the voice . . . of its constituents.” 

For over two hundred years Great Britain’s Parliament has, 
with the approval of its citizens, deemed it within its inherent 
power to immunize witnesses from the legal consequences of 
their crimes and thereby compel their testimony. By the Immu- 
nity Act of 1954, Congress has but reserved the privilege of 
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instituting proceedings for a similar grant by the courts, after 
hearing the Attorney General, in the course of Congressional 
investigation. 


IMMUNITY AND CIVIL LIBERTY 


Civil liberties and protection against subversion are by no 
means mutually exclusive. “Our Constitution, which guarantees 
the first, does not bar the second.” Both are intrinsic to our 
philosophy and each concept is basically implicit in the other: 
civil liberties are themselves a protection against the larger 
subversion of our entire civilization; and protection against sub- 
version must entail civil liberty if it is not to be the empty formal- 
ism of an already subverted society. 

The privilege against self-incrimination reflects luster on its 
donor, not on its beneficiary. The grace which conceived it—as 
the genius which evolved it—belong to our society—not to the 
object of its solicitude. It is not logical. The prohibition of 
double jeopardy likewise is not logical. Nor are many moral 
tenets. A postulate of logic may mar an ethical imperative. The 
privilege is a hallmark of our Anglo-Saxon institutions, of a social 
order rooted in the Judeo-Christian tradition of compassionate 
wisdom which consciously prefers an occasional miscarriage of 
justice to even a single cruelty. It is a supreme manifestation of 
‘obedience to the unenforceable’’—because it is a sovereign state 
which, though all-powerful, imposes such obedience upon itself! 

The concept of “obedience to the unenforceable”’ so felici- 
tously articulated by Lord Moulton,” represents the finest flower- 
ing of our tradition. Between the region of law and that of free 
choice is the domain of the unenforceable, where each enforces 
on himself a rule he cannot be made to obey. Human actions, 
Lord Moulton said, may be divided into three groups: those 
within the domain of positive law, those within the domain of 
free choice, and those within that vast region between the two 
which he terms the “‘unenforceable”—the things a man must im- 
pose on himself—duty, good taste and the capacity to discard 
dubious promptings. The real greatness of a nation, its true 
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civilization, is measured by the extent of its obedience to the un- 
enforceable; the restraint is not coercive but self-imposed. 

It is rare for a society as distinguished from an individual to 
achieve such moral grandeur. In an individual it is recognized as 
the beau geste. In a nation it is the seal of its greatness. It is the 
antithesis of the Machiavellian precept that the state is a law unto 
itself without limitation except external force and internal re- 
sistance. Sovereign abnegation, however, is attainable only by a 
people with a capacity for transcendence—whose group morale 
does not settle on the lowest but reaches the highest common de- 
nominator. Experience teaches us that the morality of a group 
sifts downwards; that accounts for the fact that in apparently 
civilized states which appeal to the lowest common denominator 
we find individual values engulfed by mob brutality and group 
irresponsibility. Generally, the moral standards of a community 
cannot be higher than the average of all individual standards. It 
is only in the exceptional society that governing power, however, 
legitimately arrived at, remains a means of service and is not 
transposed into an ultimate end worthy of perpetuation for its 
own sake. Only a nation which is rooted in sovereign abnegation 
of its own omnipotence may achieve moral eminence in the per- 
spective of the history of civilizations. 

Asa nation we approached this height with the adoption of the 
Fourth and Fifth Amendments, so often entwined in their pro- 
tection of individual rights. Broad construction of their literal 
meaning by the courts has projected us closer to the ideal. 

“We must never forget that it is a Constitution we are ex- 
pounding,” Chief Justice Marshall enjoined upon us™ and 
Brandeis added: “The makers of our Constitution undertook to 
secure conditions favorable to the pursuit of happiness. . . . They 
knew that only a part of the pain, pleasure and satisfactions of life 
are to be found in material things. They sought to protect Ameri- 
cans in their beliefs, their thoughts, their emotions and their 
sensations. They conferred, as against the government, the right 
to be let alone—the most comprehensive of rights and the right 
most valued by civilized men. To protect that right, every un- 
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justifiable intrusion by the government upon the privacy of the 
individual, whatever the means employed, must be deemed a 
violation of the Fourth Amendment. And the use, as evidence in 
a criminal proceeding, of facts ascertained by such intrusion 
must be deemed a violation of the Fifth.”™ 

It is to be deplored that in the Olmstead case, in which these 
words of dissent were written, our law did not rise to the dignity 
of this expression.” It will be recalled that in that case the Su- 
preme Court held wiretaps admissible, though their source was 
tainted and though obtained through violation of law by officers 
of the United States. Holmes, while not prepared to say that the 
Fourth or Fifth Amendments applied, agreed with Brandeis 
“that apart from the Constitution the government ought not to 
use evidence obtained and only obtainable by a criminal act.” 

Holmes perceived that it was wholesome public policy to dis- 
dain the fruit of the tainted tree. In a dissent that will be remem- 
bered as long as the Bill of Rights survives, he balanced the social 
imperatives and concluded: “‘It is desirable that criminals should 
be detected. . . . It is also desirable that the government should 
not itself foster and pay for other crimes, when they are the means 
by which the evidence is to be obtained. . . . If the existing code 
does not permit district attorneys to have a hand in such dirty 
business it does not permit the judge to allow such iniquities to 
succeed.” 

Holmes’ moral realism, dynamism and emotional integrity 
quickened our whole constitutional system. He is the outstanding 
representative of the illustrious many who built and maintain 
the Constitution in organic growth. He had abiding faith in 
America and found in her the collective common sense and good 
will of the reasonable man which constitute our common de- 
nominator. He understood the capacity of our people and law for 
accommodation—not surrender. 

In this view he joined the court in the Glickstein case™ in say- 
ing that “the constitutional guaranty of the Fifth Amendment 
does not deprive the lawmaking authority of the power to compel 
the giving of testimony, even although the testimony when given, 
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might serve to incriminate the one testifying, provided immunity 
be accorded, the immunity, of course, being required to be com- 
plete.” And he wrote for the court in the Hezke case™ that an im- 
munity act did not offer a gratuity to crime and was coterminous 
with the scope of the privilege it replaced. 

Honorable accommodation is cardinal to ordered freedom. It 
was easier to phrase the Declaration of Independence than to 
frame the Constitution. It is easier to initiate a revolution than to 
organize a stable society. Revolutionary dynamism in Russia has 
produced world crisis. The French Revolution left France di- 
vided against itself in a state of “organized anarchy.”’ 

It was the political genius and prophetic wisdom of the Found- 
ing Fathers which fashioned the Constitution—but it is “the 
strong and diverse heart of America’—in Stephen Vincent 
Benet’s phrase—which vivified it. The virtue of the American 
system evolves from the fact that the United States is a vast area 
of diversified interests—it requires the art of rational com- 
promise. Madison’s prophecy has been vindicated that minority 
rights would be protected because we were too large to be domi- 
nated by one group, or class, or ideology. America is greater than 
any of her sons and it is the sublime paradox of her being that she 
exceeds the sum of her parts. “America has always been the de- 
spair of the idealogues,” says an American historian; “it has been 
our fate as a nation not to have ideologies, but to be one.”’ 

Because of a genius for honorable compromise one hundred 
and sixty million souls derived from races of every background 
have been able to forge a bond of fellowship, in a common people- 
hood. This has been possible not despite the fact but because we 
are not homogeneous—something those who struggle for con- 
formity as the supreme end should ponder. We have achieved 
unity in diversity. 

The golden mean, distillate of generous spirit and heroic will, 
is our rule. At times, rights of the individual are dominant; at 
other times, the need of the nation prevails; always the two re- 
main in balance. Legislation within “normal limits” represent- 
ing the preponderant view of the people is vindicated, morally 
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as well as legally, by the good temper in which all accept it; 
extremism does not prevail. 

President A. Whitney Griswold of Yale in a baccalaureate ad- 
dress, urged magnanimity, springing from courage and not fear; 
and charity based on strength, not weakness. He suggested that 
unreasoned hatred of subversives was as undesirable as submis- 
sion to subversion. I believe that he would agree that the converse 
is true, also. Dr. Griswold commended the “middle ground.” 

Happily we have not reached the “awful paradox” that may 
confront a democratic government in time of war—the need to 
curb, temporarily, civil liberties to preserve them in the end. In 
the existing crisis we are called upon to make difficult adjust- 
ments to assure national security and yet to maintain the basic 
freedoms which are the very fiber and fabric of our being. If we 
surrender the right to think and speak freely, we shall have lost 
our free society; the right extends to the unpopular as well as to 
the popular cause. In his essay “On Liberty,” John Stuart Mill 
said: ‘““The mere example of non-conformity is itself a service. 
Precisely because the tyranny of opinion is such as to make eccen- 
tricity a reproach, it is desirable, in order to break through that 
tyranny, that people should be eccentric.’”’ On the other hand, the 
primacy of a nation’s right to protect itself is inherent in the life 
of social order. Zealous to appraise justly the relative spheres of 
individual right and public interest, we must maintain an exact- 
ing balance between them. It is such an accommodation which 
the American people have made in complementing—I may even 
say, implementing—the privilege of the Fifth Amendment by the 
Immunity Act of 1954. 

The privilege of not being compelled to testify against one’s 
self has been caught up in the ideological tensions of our time, 
with resultant distortion of perspective. The problem of security 
has been merged with the Fifth Amendment. A primarily pro- 
cedural device, designed to shield the witness in legal proceed- 
ings, has been transformed, for the doctrinaire of the left into a 
shibboleth of secular martyrdom; for the doctrinaire of the right, 
a rallying cry of subversion. 
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It is time that we surrounded the concept of non-incrimination 
with a cordon sanitaire and recognized it for what it is. It exists 
on its own terms apart from any immediate fact, situation or emo- 
tional reaction. It is not a political canon nor a philosophic ab- 
straction—but a concrete response to the need of the individual 
for protection against authority—any authority, however bene- 
volent. The privilege is a limited one; it should not be debased 
by disparagement nor enhanced with a borrowed radiance. 
Viewed in its historic context it was intended to operate in a 
climate of controversy and should not be suspended whatever 
the frame of reference—any more than it may be expanded. A 
right that is effective only when not needed is scarcely a right 
at all. 

The importance of the safety of the nation must not be under- 
estimated; equally important is the more inclusive safety of a 
way of life which is based on principle and not expedience. 
Those who take the Fifth Amendment in vain for any purpose 
adulterate the moral integrity that is our birthright. 

The privileges and immunities of our individual citizens have 
been weighed against the needs of the people as a whole for ade- 
quate information. It has been the genius of our Anglo-American 
legal tradition that it has been able to achieve the synthesis of 
private liberty and public order under the sovereignty of law. 
Perservering in this tradition, we shall be able to meet the chal- 
lenge of the quickened tempo and sharpened acerbations of a 
century which has fathomed the secret of the liberation of energy 
from matter but is still groping with the problem of the libera- 
tion of man from his own self-destructive divisiveness. 


EPILOGUE 


I would revert to Justice Moody’s statement in Twining v. 
New Jersey that the principle that no person may be compelled 
to be a witness against himself distinguished the common law 
from all other systems of jurisprudence. 

In “The State,” Woodrow Wilson says that “the laws of Moses 
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as well as the laws of Rome constituted suggestions and impulses 
to the men and institutions which were to prepare the modern 
world.” It is my thesis that the great principle of law—the prin- 
ciple against self-incrimination—has its origin in and was in- 
spired by Biblical law as interpreted by the judges in ancient 
Israel. 

The principle is not found in the ancient Roman law nor in 
any of its later developments. It is natural that to Mr. Justice 
Moody it seemed unique to Anglo-American law; for he had not 
explored the ancient interpretations of the Biblical law formu- 
lating the broadest and most humane version of the principle. 

The Puritans constituted the driving force in the English 
Revolution (1642-49). They were the major group of dissenters 
who suffered from prosecutions and the procedure requiring 
compulsory oath and self-incrimination. The Puritan Revolu- 
tion established the supremacy of law and of Parliament over 
the Crown, and the freedom of the subject from oppressive 
action. 

The intellectual and spiritual climate of the 1600’s was quite 
different from our time. Now, when we seek a sound basis for 
political or social institutions, we consult the social sciences: eco- 
nomics, psychology, sociology, etc. But in the seventeenth cen- 
tury attention centered on the Bible. The learned men and pro- 
found thinkers had recourse to Scripture on almost all questions, 
especially on public law and principles of justice. The Puritans, 
including John Milton, who led in curbing the usurpations of 
the Crown, resorted to the Hebrew scriptures and studied them 
assiduously in the original. The elite of England, moreover, those 
active in public affairs as well as the scholars and the learned men 
of the universities, constituted a small group. They were in con- 
stant touch with each other, meeting both officially and socially. 
Hence, the Biblical learning of a man like John Selden was no 
esoteric knowledge, no occult science. Selden, through his Puri- 
tan associates, was, in my opinion, the man who brought the 
doctrine against self-incrimination into the common law. 

John Selden (1584-1654) was a barrister-at-law and a member 
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of Parliament, active in political affairs and at the bar. He was a 
Biblical scholar of deep and wide learning. In his “De Synedriis” 
he discussed the proscription against self-incrimination, declar- 
ing that: “By an old law, moreover, it becomes established that 
no person should be delivered up to be executed. . . or for punish- 
ment by lashes by his own confession, but only by the testimony 
of others.” Selden concludes with: ‘Maimonides adds: “This is 
a divine decree.’”’ 

Maimonides was the great medieval scholar whose codification 
of earlier interpretations, rulings and decisions was accepted as 
authoritative. The passage in Maimonides (in the year 1180) laid 
down the rule as follows: ““The court is not empowered to inflict 
the penalty of death or lashes on the admission of a party. ... To 
sum up the matter the principle that no man is to be declared 
guilty on his own admission is a divine decree.” 

By “divine decree” Maimonides meant that it was a command 
of Scripture. Exodus 22, 8 declares: “‘He whom the judges shall 
condemn shall pay double for every matter of trespass.” This 
means that a thief must pay double the value of what he has 
stolen as a fine for his wrongdoing. It was interpreted to mean 
that although one admitted an act of theft which might subject 
him to such a penalty, he was not liable to the fine because Scrip- 
ture declares whom the judges shall condemn—“At the mouth of 
two witnesses” (Deuteronomy 19, 5)—not one who condemns 
himself! 

The decisions which Maimonides relied on had broadly and 
firmly established a rule that a man could not establish his guilt 
of any crime, nor even combine with others to do so. He was in- 
competent to testify. Thus, this principle was more than a 
“privilege” against self-incrimination; a person was not com- 
petent to testify against himself however willing he might be; he 
could not waive the rule. It was binding on the court—because it 
was a “divine decree.” 

In describing the rule tersely as a “divine decree’”’ Maimonides 
meant to emphasize the thought that although it was not in ac- 
cordance with ordinary principles of proof, like those applicable 
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in civil cases, it must be followed as a divine command—it was 
a manifestation of divine grace. In the very book of Exodus from 
which was derived the doctrine that no man is to be permitted 
to make an admission of criminal guilt, God is described as 
“merciful and gracious, long suffering and abundant in goodness 
and truth, keeping mercy unto the thousandth generation, for- 
giving inquity, transgression and sin.” 
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1 Burr’s Trial, 244, quoted in Counselman v. Hitchcock, 142 U. S. 547. 

*116 U. S. 616; cf. Wolf v. Colorado, 338 U. S. 25; Gouled v. U. S., 255 U. S. 
298; Hale v. Henkel, 201 U. S. 43. 

142 U.S. 547, 562; cf. Peo. ex rel. Hackley v. Kelly, 24 N. Y. 74, criticized in the 
Counselman opinion and overruled in Peo. ex rel. Lewisohn v. O’Brien, 176 N. Y. 
253- 

45 266 U. S. 34. 

* Palko v. Connecticut, goz U. S. 319, 325-326. The case has the following foot- 
note on page 326: “See e.g. Bentham, Rationale of Judicial Evidence, Box IX, Pt. 4, 
c III; Glueck, Crime and Justice, p. 94; cf. Wigmore, Evidence, vol. 4, § 2251. Com- 
pulsory self-incrimination is part of the established procedure in the law of Con- 
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tinental Europe. Wigmore, supra, p. 824; Garner, Criminal Procedure in France, 

25, Yale L. J. 255, 260; Sherman, Roman Law in the Modern World, vol. 2, pp. 493, 

494; Stumberg, Guide to the Law and Legal Literature of France, p. 184. Double 

jeopardy too is not everywhere forbidden. Radin, Anglo American Legal History, 
. 228.” 

, Twining v. New Jersey, 211 U. S. 78, 106. 

18 Peo. ex rel. Taylor v. Forbes, 143 N. Y. 219, 231. 

” The Privilege against Self-Incrimination, March 14, 1955, pp. 18-19. 

” Hoffman v. U. S., 341 U. S. 479; Blau v. U. S., 340 U. S. 159; Gouled v. U. S., 
255 U. S. 298, 303-304; Matter of Doyle, 257 N. Y. 244; Peo. ex rel. Coyle v. Trues- 
dell, 259 App. Div. 282. 

*t Matter of Doyle, 257 N. Y. 244, 256. 

22 McCarthy v. Arndstein, 266 U. S. 34. 

28 Counselman v. Hitchcock, 142 U. S. 547; U.S. v. Monia, 317 U. S. 424; Hale v. 
Henkel, 201 U. S. 43; Blau v. U. S., 340 U. S. 159. 

* Matter of Doyle, 257 N. Y. 244; Peo. v. Sharp, 107 N. Y. 427. 

* U.S. v. Burr, 1 Burr’s Trial 244; Counselman v. Hitchcock, 142 U. S. 547; Peo. 
ex rel. Taylor v. Forbes, 143 N. Y. 219. 

* Quinn v. U. S., 349 U. S. 155; Emspak v. U. S., 349 U. S. 190; Bart v. U. S., 349 
U.S. 219. 

7 U. S. v. Kahriger, 345 U.S. 22; Heike v. U. S., 227 U. S. 131. 

* Halsbury, Laws of England, Vol. 13, Secs. 804-805; R. v. Strahan, Paul & Bates 
(1855), 7 Cox. Cr. C. 85; R. v. Oliver (1909), 3 Cr. App. Rep. 246; R. v. Tuttle (1929) 
140 L. T. 701; In re Genese, Ex Parte Gilbert, 3 Morr. 223, C. A.; King of Two 
Sicilies v. Willcox, 1 Sim. (N. S.) 301; U. S. v. McRae, 3 Ch. App. 79; In Re Atherton 
(1912), 2 K. B. 251; In Re Paget (1927), 2 Ch. 85; See also R. v. Erdheim (1896), 
2 Q. B. D. 260. 

In Re Ginsberg, 40 Ont. 136; R. v. Fee, 13 Ont. 590; R. v. Nurse (1898), 2 Can. 
Cr. Cases, 57. 

* U. S. v. Swift, 186 Fed. 1002, 1009; cf. Smith v. U. S., 337 U. S. 137. 

31 Rogers v. U. S., 340 U. S. 367, 371. 

U.S. v. Kahriger, 345 U. S. 22; Heike v. U. S., 227 U.S. 131. 

* Rogers v. U. S., 340 U. S. 367. 

* Johnson v. U. S., 318 U. S. 189; Vajtauer v. Comm’r., 273 U. S. 103; Raffel v. 
U. S., 271 U. S. 494; U. S. v. Monia, 317 U. S. 424; Rogers v. U. S., 340 U. S. 367; 
but see Smith v. U. S., 337 U.S. 137. 

% Emspak v. U. S., 349 U. S. 190. 

*° Schoeps v. Carmichael, 177 F. 2d 391; cert. den. 339 U. S. 914. 

7 U. S. v. Ullmann, 128 F. Supp. 617; affd 221 F. 2d 760; cert. granted 75 S. Ct. 
882; 70 C. J. 717, Sec. 869 and cases cited; Brown v. Walker, 161 U. S. 591. 

* The Privilege Against Self-Incrimination, The New Republic, March 14, 1955, 
pp. 20-21. 

*® Halsbury, Laws of England, Vol. 13, Sec. 804 and cases there cited. 

“Ibid; R. v. Garbett (1847), 1 Den. Cr. C. 236; King of Two Sicilies v. Willcox, 
Sim. (N. S.) 301, 320. 

“ Ibid, p. 730; See In re Genese, Ex parte Gilbert, 3 Morr. 223, C. A. 

2) James I, Chap. 15, Sec. 7. 

“R. v. Erdheim (1896), 2 Q. B. D. 260; In re Atherton (1912), 2 K. B. 251; In re 
Paget (1927), 2 Ch. 85; In re Ginsberg, 40 Ont. 136; Bankruptcy Act, 1914 (4 and 5 
Geo. V, Ch. 59), Sec. 15. 
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“See 8 Wigmore on Evidence, Sec. 2281, p. 473; Evidence Act (Ont.), R. S. O. 
1950, Ch. 119, Sec. 7; Evidence Act (Can.), R. S. C. 1906, Ch. 145, Secs. 2, 5; see also 
Note 51, infra. 

“© 8 Wigmore on Evidence, Sec. 2272; Maffie v. U. S., 209 F. 2d 225; 40 Amer. Bar 
Assoc. Journal 404, 502; 41 ibid. 307. 

“ Burdeau v. McDowell, 256 U. S. 465, 477- 

** McNabb v. U. S., 318 U. S. 332, 347. 

“Quinn v. U. S., 349 U. S. 155, holding that a witness sufficiently claimed the 
privilege against self-incrimination by relying, without itemization, upon grounds 
stated by a previous witness, viz: “The First and Fifth Amendments,” that to con- 
vict a witness for contempt (2 U. S. C., Sec. 192) required proof of criminal intent 
and that a witness, to be subject to contempt proceedings, must be clearly advised 
that the committee demanded the answer, notwithstanding his objection. 

Emspak v. U. S., 349 U. S. 190, reiterating the rule last stated in the Quinn case 
and holding that a witness sufficiently claimed his privilege by basing his refusal 
on “primarily the first amendment, supplemented by the fifth,” and had not waived 
the privilege by responding that his refusal to answer a question was not founded 
on his belief that his reply would subject him to criminal prosecution. 

Bart v. U. S., 349 U. S. 219, again reiterating the rule last stated in the Quinn 
case and holding that a conviction may not be obtained under 2 U. S. C. Sec. 192 
unless the witness is given a clear choice between standing on his objection and 
complying with the committee ruling. 

Peters v. Hobby, 349 U. S. 331, holding that the United States Loyalty Review 
Board exceeded its power under Pres. Exec. Order #9835 by reviewing upon its own 
motion the decision in Peters’ favor of the Loyalty Board of the U. S. Public Health 
Service—the employing agency. 

People v. DeFeo, 308 N. Y. 595, holding that a citation for contempt must be 
dismissed where the immunity tendered the witness is not coextensive with and as 
broad as the privilege against self-incrimination and that the validity of contempt 
proceedings may be reviewed although not challenged at the trial. 

June 2, 1955, Nathan v. Dulles, 225 F. 2d 29, affg. 129 F. Supp. 951, holding 
that a citizen had the right to a quasi-judicial hearing upon his application for a 
passport. 

June 23, 1955, Schactman v. Dulles, 225 F. ed 938, holding that the right of a 
citizen to a passport was inherent and that it could not be denied without due 
process of law. 

June 27, 1955, Foreman v. Dulles, U. S. D. C., District of Columbia, Matthews, J., 
directing a quasi-judicial hearing on Dr. Foreman’s application for a passport. 

June go, 1955, U. S. v. Lattimore, U. S. D. C., District of Columbia, Youngdahl, J., 
dismissing the indictment against defendant. For earlier proceedings see: 112 F. 
Supp. 507, 521, mod. 215 F. ed 847; 125 F. Supp. 295; 127 F. Supp. 405, affd. 215 F. 
2d 847, holding that the phrases “a follower of the Communist line” and “a pro- 
moter of Communist interests” were too vague and indefinite to form the basis of 
an indictment for perjury. 

June go, 1955, Matter of Service, U. S. D. C., District of Columbia, Curran, J., 
following Peters v. Hobby, supra, and directing the United States Civil Service 
Commission to expunge from its records a finding by the Loyalty Review Board in 
a post-audit review that there was “reasonable doubt” of petitioner’s loyalty. 

July 21, 1955, National Capital Housing Authority v. Hudder, F. ed 

, holding that when the government acts as landlord, it, unlike private 
landlords, is subject to the requirements of due process of law and may not act 
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arbitrarily and that tenants’ refusal to deny that they were members of any or- 
ganization on the Attorney General's list is not proof that they were members. 

July 27, 1955, U. S. v. Lamont, U. S. D. C., S. D. N. Y., Weinfeld, J., dismissing 
an indictment for contempt (2 U. S. C. Sec. 192) and holding that an indictment 
was defective which was barren of an allegation establishing the authority of the 
McCarthy Permanent Subcommittee on Investigation to conduct the inquiry and 
which failed to specify that the inquiry was within the scope of the authority 
granted the subcommittee and that, in the absence of prima facie proof of such 
authority, the grand jury had no power to indict. Followed in United States v. 
Unger and United States v. Shadowitz, ibid. 

July 28, 1955, U. S. v. Powell, F. 2d , holding that a witness can- 
not be convicted of contempt for exercising his constitutional rights nor for 
properly answering a question. 

July 29, 1955, Matter of Sheiner, 82 So. 2d 657. Fla., holding that invoking the 
Fifth Amendment is not proof that an attorney is a Communist or ground for 
disbarment. 

See also summary of decisions in relation to Housing Oaths in New York Times, 
August 8, 1955, Pp. 9- 

* The Fifth Amendment Today, p. 7. 

Smith v. U. S., 337 U. S. 137, 146-7; U.S. v. Monia, 317 U. S. 424; In re Ullmann, 
128 F. Supp. 617, affd. 221 F. 2d 760; see also Regan v. Peo., 75 S. Ct. 585. 

® Factor’s Liability Act, 1842 (5 & 6 Vict. C. 39) S. 6; Elections Comm. Act 1852 
(15 & 16 Vict. C. 57) S. 8; Gaming Houses Act, 1854 (17 & 18 Vict. C. 38) Ss. 5, 6; 
Elections Act, 1863 (26 & 27 Vict. C. 29) S. 7; Larceny Act, 1861 (24 & 25 Vict. C. 96) 
S. 85; Corrupt & Illegal Practice Prevention Act, 1883 (46 & 47 Vict. C. 51); Bank- 
ruptcy Act, 1914 (4 & 5 Geo. V, C. 59) S. 166; Larceny Act, 1916 (6 & 7 Geo. V, C. 50) 
S. 43; Representation of the People Act, 1949 (12 & 13 Geo. VI, C. 68), S. 123. 

It should be noted that, contrary to our law, under some of these English statutes 
“immunity” is limited to forbidding use of the statement of the witness, and under 
others a certificate of immunity must be granted by the Court and is issued only if 
the witness makes full disclosure in the proceeding in which he testifies. 

For Canadian statutes, see 8 Wigmore, Sec. 2281, p. 473. 

5219 Hansard’s Parl. History of England, 675, 693. 

58 Ibid; Matter of Doyle, 257 N. Y. 244, 263-4; Note 51, supra. 

% See Wigmore on Evidence, supra; Peo. v. Breslin, 306 N. Y. 294; Peo. ex rel. 
Lewisohn v. O’Brien, 176 N. Y. 253; Peo. ex rel. Hackley v. Kelly, 24 N. Y. 74; Peo. 
v. Sharp, 107 N. Y. 427. N. Y. State Crime Comm., grd Report, (N. Y. Leg. Doc., 
1953, #68, p. 15). Immunity provisions are included in the Constitutions of Okla- 
homa (Art. II, Sec. 27), California (Art. IV, Sec. 35) and Alabama (Art. 8, Sec. 189). 

11 Stat. 155. 

® For partial list, see Shapiro v. U. S., 335 U.S. 1, 6. 

57 Smith v. U. S., 337 U. S. 137, 147; U. S. v. Murdock, 284 U. S. 141; Brown v. 
Walker, 161 U. S. 591; see also In re Ullmann, 128 F. Supp. 617; affd. 221 F. 2d 760. 

8 Shapiro v. U. S., 335 U. S. 1; see also Dennis v. U. S., 341 U. S. 494; Heike v. 
U. S., 227 U. S. 131. 

5 Heike v. U. S., 227 U. S. 131, 142; see also Shapiro v. U. S., supra, 335 U.S. 1 and 
dissenting opinion of Mr. Justice Frankfurter in U. S. v. Monia, 317 U. S. 424. 

© Brown v. Walker, 161 U. S. 591; see also Matter of Doyle, 257 N. Y. 244, dis. 
op. at p. 276. 

“ Hale v. Henkel, 201 U. S. 43, 67. 

62 921 F. 2d 760. 

* Matter of Edge Ho Holding Corp., 256 N. Y. 374, 379. 
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% Peo. ex rel. Coyle v. Truesdell, supra, 259 App. Div. 282. 

* § Wigmore on Evidence, Sec. 2192, pp. 64-66; see also 70 C. J. 717-8 and quota- 
tion from Crosby v. Potts, 8 Ga. App. 463, 464-6. 

® Schenck v. U. S., 249 U. S. 47, 52. 

* N. Y. Times, Aug. 8, 1954, p. 4E; see also Hoffman v. U. S., 341 U. S. 479. 

® Note 1, supra. For history of Section 3486 prior to admendment see: Adams v. 
Maryland, 347 U. S. 179; U. S. v. Bryan, 339 U. S. 323; Cameron v. U. S., 231 U.S. 
710. 

® Sec. 3486, subdivisions a, c. 

% Ibid, sub. d; see Glickstein v. U. S., 222 U. S. 139; Peo. ex rel. Coyle v. Truesdell, 
259 App. Div. 282. 

™ Hale v. Henkel, 201 U. S. 43, 59. 

7 Sec. 3486, subdivisions a, b. 

3 Ibid. 

7 Sec. 3486, sub. c; for comparable New York statute see Sec. 2447, N. Y. Penal 
Law. 

% In re Ullmann, 128 F. Supp. 617, affd. 221 F. 2d 760, cert. granted 75 S. Ct. 882. 
For discussion and texts of model State Witness Immunity Act, see: Model State 
Witness Immunity Acts, A. B. A. Comm. on Organized Crime, 1952; Commentary 
by John W. Kernochan, Acting Director, Leg. Drafting Research Fund, Columbia 
Univ., pp. 157-8. 

The A. B. A. Commission recommended in its report (1952) giving either the 
Attorney General or the Court, in the alternative, the right to pass on whether or 
not immunity should be granted. Public Law 600 requires that the Attorney Gen- 
eral be heard in the case of a Congressional investigation, and that he approve in 
the case of a court proceeding, but in both cases the final order is reserved for the 
Court. See also suggested immunity statute in article by Professor R. G. Dixon, Jr. 
entitled, “The Fifth Amendment and Federal Immunity Statutes,” in 22 Geo. Wash. 
Law Rev. 447-480, 554-581. 

% Glickstein v. U. S., 222 U. S. 139, and cases cited supra. 

™ Sec. 3486, subds. a, c. 

U.S. v. Murdock, 284 U. S. i141, 149; see also Hale v. Henkel, 201 U. S. 43; 
Wolf v. Colorado, 338 U. S. 25; U. S. v. Greenberg, 187 F. 2d 35, 192 F. 2d 201; cf. 
Feldman v. U. S., 322 U. S. 487. 

™® Ibid; Feldman v. U. S., 322 U. S. 487; Jack v. Kansas, 199 U. S. 372; Dunham v. 
Ottinger, 243 N. Y. 423. 

® Report on Pending Immunity Bills, 1954, Comm. on Federal Legislation, Assoc. 
of Bar, City of New York, p. 10, citing Peo. v. Den. Uyl, 318 Mich. 645; State ex rel. 
Mitchell v. Kelly, 71 So. 2d 887 (Fla. Sup. Ct.), endorsed in Marcello v. U. S., 196 F. 
2d 437, 443. 

“In re Ullmann, 128 F. Supp. 617, 622, affd. 221 F. 2d 760. 

*? Adams v. Maryland, 347 U. S. 179; cf. Ensign v. Pennsylvania, 227 U. S. 592. 

8° Adams v. Maryland, 347 U. S. 179, 181. 

* Report of Comm. on Fed. Leg., Assoc. of Bar, City of New York, supra. 

* In re Ullmann, 128 F. Supp. 617, affd. 221 F. 2d 760; Comm. on Judiciary, H. R. 
Rep. #2606, 83rd Cong. 2d Sess., p. 7. 

11 Stat. 155 (1857); 32 Stat. 825, 828, 854, go3-g04 (1903). 

* See U. S. v. Monia, 317 U. S. 424, 428-429; Peo. v. Gillette, 126 App. Div. 665; 
12 Stat. 333. 

% 34 Stat. 798; see Wilson v. U. S., 221 U. S. 361. 

See U. S. v. Monia, 317 U. S. 424; cf. Sec. 2447, N. Y. Penal Law, enacted in 
1953 (L. 1953, ch. 891). 
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® See Hoffman v. U. S., 341 U.S. 479, 485. 

® Article III, Sec. 2. 

* U. S. Code, Title 28, Chap. 91, Sec. 1491 et seq. 

% § Wigmore on Evidence, Sec. 2280, p. 461; Ex parte Stice, 70 Cal. 51, 55; contra: 
Scribner v. State, g Okla. 465; Peo. v. Goldfarb, 152 App. Div. 870, affd. 213 N. Y. 
664; Peo. v. Davis, 163 App. Div. 662; Peo. v. Zerillo, 146 App. Div. 812. 

™ 339 U. S. 382, 445. 

* Wigmore on Evidence, 3d Ed., Sec. 8c, p. 263. 

* UJ, S. v. Lamont, U.S. D. C., S. D. N. Y., Weinfeld, J., decided July 27, 1955. 

* Panhandle Oil v. Mississippi ex rel Knox, 277 U. S. 218. 

* McGrain v. Daugherty, 273 U. S. 135, 174. 

® Minority Report, Comm. on Fed. Legislation, supra, p. 18. 

1 See: Henry W. Ehrmann, The Duty of Disclosure in Parliamentary Investiga- 
tion (11 Chic. Law Rev. 1, 117). 

1 Hon. Julius J. Hoffman—4o A. B. A. J. p. 582, 583. 

103 H. Fletcher Moulton, Life of Lord Moulton, pp. 96 passim. 

#8 McCulloch v. Maryland, 4 Wheaton 316, 407. 

104 Olmstead v. U. S., 277 U. S. 438, 478-479. 

108 Cf.: Weeks v. U. S., 232 U. S. 383; Schwartz v. Texas, 344 U. S. 199; Stefanelli 
v. Minard, 342 U. S. 117; Wolf v. Colorado, 338 U. S. 25; Nardone v. U. S., 308 
U. S. 338; Weiss v. U. S., 308 U. S. 321; Nardone v. U. S., 302 U. S. 379; Peo. v. Vieni, 
go1 N. Y. 535; Peo. v. Richter’s Jewelers, Inc., 291 N. Y. 161; Peo. v. Stemmer, 298 
N. Y. 728, affd. 336 U. S. 963, 337 U. S. 921; Peo. v. De Fore, 242 N. Y. 13; Matter of 
Davis, 252 App. Div. 591; Peo. v. Katz, 201 Misc. 414. 

106 Olmstead v. U. S., 277 U. S. 438, 469-470. 

1% Tbid, p. 470. 

18 Glickstein v. U. S., 222 U. S. 139. 

10° Heike v. U. S.. 227 U.S. 131, 142. 


APPENDIX 


PUBLIC LAW 600—83RD CONGRESS 
CHAPTER 769—2ND SESSION 
s. 16 


AN ACT 
To PERMIT THE COMPELLING OF TESTIMONY UNDER CERTAIN CONDITIONS AND 
TO GRANT IMMUNITY FROM PROSECUTION IN CONNECTION THEREWITH. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That Title 18, United States Code, 
section 3486, is amended to read as follows: 


“Sec. 3486. Compelled testimony tending to incriminate witnesses; immunity 


“(a) In the course of any investigation relating to any interference with 
or endangering of, or any plans or attempts to interfere with or endanger 
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the national security or defense of the United States by treason, sabotage, 
espionage, sedition, seditious conspiracy or the overthrow of its Government 
by force or violence, no witness shall be excused from testifying or from 
producing books, papers, or other evidence before either House, or before 
any committee of either House, or before any joint committee of the two 
Houses of Congress on the ground that the testimony or evidence required of 
him may tend to incriminate him or subject him to a penalty or forfeiture, 
when the record shows that— 


“(1) in the case of proceedings before one of the Houses of Congress, 
that a majority of the members present of that House; or 


“(2) in the case of proceedings before a committee, that two-thirds 
of the members of the full committee shall by affirmative vote have 
authorized such witness to be granted immunity under this section 
with respect to the transactions, matters, or things concerning which 
he is compelled, after having claimed his privilege against self-in- 
crimination to testify or produce evidence by direction of the presid- 
ing officer and 


that an order of the United States district court for the district where the 
inquiry is being carried on has been entered into the record requiring said 
person to testify or produce evidence. Such an order may be issued by a 
United States district court judge upon application by a duly authorized 
representative of the Congress or of the committee concerned. But no such 
witness shall be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter, or thing concerning which he is so 
compelled, after having claimed his privilege against self-incrimination, to 
testify or produce evidence, nor shall testimony so compelled be used as 
evidence in any criminal proceeding (except prosecutions described in sub- 
section (d) hereof) against him in any court. 


“(b) Neither House nor any committee thereof nor any joint committee 
of the two Houses of Congress shall grant immunity to any witness without 
first having notified the Attorney General of the United States of such action 
and thereafter having secured the approval of the United States district court 
for the district wherein such inquiry is being held. The Attorney General of 
the United States shall be notified of the time of each proposed application 
to the United States district court and shall be given the opportunity to be 
heard with respect thereto prior to the entrance into the record of the order 
of the district court. 


“(c) Whenever in the judgment of a United States attorney the testimony 
of any witness, or the production of books, papers, or other evidence by any 
witness, in any case or proceeding before any grand jury or court of the 
United States involving any interference with or endangering of, or any 
plans or attempts to interfere with or endanger, the national security or 
defense of the United States by treason, sabotage, espionage, sedition, sedi- 
tious conspiracy, violations of chapter 115 of title 18 of the United States 
Code, violations of the Internal Security Act of 1950 (64 Stat. 987), violations 
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of the Atomic Energy Act of 1946 (60 Stat. 755), as amended, violations of 
sections 212(a) (27), (28), (29) or 241(a) (6), (7) or 313(a) of the Immigration 
and Nationality Act (66 Stat. 182-186; 204-206; 240-241), and conspiracies 
involving any of the foregoing, is necessary to the public interest, he, upon 
the approval of the Attorney General, shall make application to the court 
that the witness shall be instructed to testify or produce evidence subject to 
the provisions of this section, and upon order of the court such witness shall 
not be excused from testifying or from producing books, papers, or other 
evidence on the ground that the testimony or evidence required of him may 
tend to incriminate him or subject him to a penalty or forfeiture. But no 
such witness shall be prosecuted or subjected to any penalty or forfeiture for 
or on account of any transaction, matter, or thing concerning which he is 
compelled, after having claimed his privilege against self-incrimination, to 
testify or produce evidence, nor shall testimony so compelled be used as 
evidence in any criminal proceeding (except prosecution described in sub- 
section (d) hereof) against him in any court. 


“(d) No witness shall be exempt under the provision of this section from 
prosecution for perjury or contempt committed while giving testimony or 
producing evidence under compulsion as provided in this section.” 


Sec. 2. The analysis of chapter 223 of title 18, United States Code, is 
amended by striking out 


“3486. Testimony before Congress; immunity.” 
and inserting in lieu thereof the following: 
“9486. Compelled testimony tending to incriminate witness; immunity.” 


Approved August 20, 1954. 








Judicial Selection 


STATEMENTS OF THE PRESIDENT OF THE ASSOCIATION 
AND THE CHAIRMAN OF THE SPECIAL COMMITTEE 
ON THE ADMINISTRATION OF JUSTICE 
BEFORE A PUBLIC HEARING OF 
THE TEMPORARY COMMISSION ON THE COURTS 
ON THURSDAY, NOVEMBER 17, 1955 


Mr. ALLEN T. Kiots 


Mr. Chairman, gentlemen of the Commission, ladies and 
gentlemen: I am, as Mr. Bryan said, President of The Association 
of the Bar of the City of New York; but I am appearing here this 
morning in my individual capacity. 

I think that the conclusions that I come to, however, are very 
little different from those adopted by The Association of the Bar 
itself, in its meeting assembled some three years ago at one of our 
Stated Meetings. 

May I say, to start with, that my views differ in no way with 
those expressed by the Chairman of our Special Committee, but, 
if the Commission will bear with me for a few minutes, I should 
like to indulge perhaps in a little of what might be called political 
philosophy. 


Editor’s Note: 

The statements published here were made by the President and Mr. Francis H. 
Horan, Chairman of the Special Committee on the Administration of Justice of the 
Association, at a hearing held by The Temporary Commission on the Courts on 
Thursday, November 17, 1955. 

The members of Mr. Horan’s Committee are: 


Francis H. Horan, Chairman ALLEN T. KLots, President 
MANDEVILLE MULLALLY, JR., Secretary Ex Officio 

Ex Officio Haro_p M. KENNEDY 
EDUARDO ANDRADE Joun Epwarps Lockwoop 
ALBERT C. BICKFORD ALFRED P. O’HARA 
PorTER R. CHANDLER RICHARD J. POWERS 
WILLIAM C. CHANLER JosePH A. SARAFITE 
EDWARD S. GREENBAUM Stuart N. UPDIKE 
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I brought with me a blown-up version of a typical ballot that 
was used in Manhattan in the November, 1954 election. You 
will see on this ballot there were 26 offices to be filled, and a voter 
entering the ballot booth, if he wanted to cast his votes, had to 
push down 26 levers; and he had to choose these 26 offices from 
55 candidates. 

Now, the signficant thing for our purpose is the fact that of 
those 26 offices to be filled 20 were judicial offices, to be filled 
by judges; and the voter had to choose from 35 candidates for 
those 20 judicial offices. 

It seems to me that you should almost take judicial notice of 
the fact that voters entering that polling booth knew—most of 
them—practically nothing about most of those 35 candidates for 
judicial offices that they were asked to choose from. 

In most instances, the voters had never even heard the candi- 
dates’ names before they entered the polling booth. Possibly they 
had seen the names here and there on billboards, or a photograph 
of the candidate in a drug store window; but otherwise most of 
the candidates for judicial offices in this town, in that election— 
and it is true of all the elections I am familiar with—most of the 
candidates were completely unknown to most of the voters at the 
time they entered the polling booths, and had to vote on them. 

Of course, what I think we all know from our own experience 
was fully confirmed by the poll we had taken, to which Mr. 
Horan already has referred. 

Now, gentlemen, the popular election of judges of course has 
great superficial appeal. Of course it can be easily said, “Why 
shouldn’t the people choose and elect for themselves the people 
by whom they are to be judged?” And there are many other argu- 
ments of that type that “it is the democratic process.” But, is it 
really the democratic process? 

Surely, it seems to me, gentlemen, that the only sound premise 
on which a successful operation of the democratic process must 
rest, is that the people must know something about the candi- 
dates for whom they are voting. I say that unless that is so, democ- 
racy becomes a pure mockery. 








500 THE RECORD 


The act of choosing implies a conscious act of the will, and I 
say there is no real act of the will, no real choice, when a voter 
enters a polling booth and pulls down the lever over the name of 
a candidate of whom he never heard before entering the booth; 
and whose name he cannot remember even for one day, as our 
poll says. 

This ballot is typical of the elections in this city. I have here 
one that happened last week. There were not quite as many 
judicial offices this year. But it happens time and time again. 

The political philosophy at issue here is the principle of what 
we used to know as the short ballot and responsible government. 
The basis of that principle is that only those offices should be 
elective which are conspicuous enough so that the voters will 
take the trouble to find out something about candidates running 
for those offices; and if the offices are not conspicuous enough for 
that, the voters ought not to be asked to make the choice. 

This principle was prominently brought to the fore in this 
state at the beginning of this century. Some of us are old enough 
to remember it. At that time it was endorsed by the leading states- 
men of both parties. At that time it came up with particular refer- 
ence to the executive branch of the government. 

Woodrow Wilson, of the Democratic party, was the president 
of the National Short Ballot Association. He said, and I quote, 
“I believe the short ballot is the key to the whole problem of the 
restoration of popular government in this country.” 

The debate in this state, as I said, revolved around the ballot 
applied to the executive branch of the government; and Charles 
Evans Hughes, Theodore Roosevelt, Elihu Root, Al Smith, 
Henry L. Stimson—all of them—endorsed the principle of the 
short ballot. Jim Wadsworth himself came down from the Speak- 
er’s chair on one occasion to the floor of the Assembly, to make a 
speech supporting the principle of the short ballot and responsi- 
ble government. 

Finally, after a number of years of debate, the principle was 
adopted as applied to the executive branch of the government, 
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not as fully as it might have been, but it substantially shortened 
the ballot as far as the executive branch is concerned. 

Certainly the logic and sense of the principle of the short ballot 
and responsible government is particularly apparent when we 
look at a ballot such as the one that is before us here this morn- 
ing. The people are neither able nor willing to inform themselves 
about a multitude of candidates. They can and they will inform 
themselves about Ike Eisenhower and Adlai Stevenson and about 
Averill Harriman and Tom Dewey running for office, but they 
will not take the trouble to inform themselves about Joe Doakes 
and Bill Jones running for judicial offices, whether they be run- 
ning for the Court of Appeals or for a Supreme Court office. 

And that being so, I say they ought not to be asked to vote 
blindly merely because the name happens to be on the ballot. 
Because the attention of the voters cannot be fixed on so many 
candidates, the choice is left to the political leaders, what Mr. 
Root used to describe as the “invisible government” as dis- 
tinguished from the visible, responsible government. 

Of course, we must have political leaders. We have good ones; 
and we have others that are not so good. But, do they represent 
a responsible government, or do they represent what Elihu Root 
called “invisible” government? 

If you will bear with me, I should like to read a paragraph from 
a speech by Elihu Root on this subject in 1915, at the Constitu- 
tional Convention. 

He said, ““Whether it be a President appointing a judge, or a 
Governor appointing a Superintendent of Public Works, what- 
ever it be, the officer wants to make it a success. He wants the 
man selected upon the grounds of his ability to do the work. How 
about the boss? What does the boss have to do? He has to urge 
the appointment of a man whose appointment will consolidate 
his power and preserve the organization. 

“There has been hardly a time during the last sixteen years 
when I have not seen those two not come in conflict. A responsi- 
ble government proceeds to appoint a candidate on the funda- 
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mental principles of good government which is that men should 
be selected to perform the duties of the offices to which they are 
appointed. I submit the idea that men should be appointed for 
the preservation and enhancement of the power of the political 
leaders is not responsible government.” 

Now, the answer may well be that in some of the less thickly 
populated areas of the state the conditions are different. It may 
be that people do know the candidate for judicial office. Maybe 
in many cases he is an eminent lawyer in the town who has taken 
leadership in civil activities. It may be that the Judicial Con- 
vention is attended by eminent members of the Bar in that com- 
munity. It may be, as I say, that the candidates up-state are 
known, and the people have an informed choice. Although, I 
must say that the results of the poll we took up-state, as well as 
here in the City, would certainly indicate that conditions were 
not very different up-state than they are here in that respect. 

You may say that people ought to take the trouble to find out 
about the judicial candidates. You may say that people ought to 
take the trouble to see to it that they have the kind of political 
leaders that would choose qualified judicial candidates. 

But, as we all agree, we have to take the political facts of life 
as we find them; and people do not take that trouble. They will 
not take the trouble to inform themselves, except about a few 
leading candidates for important offices. We must try to devise 
good government, taking these facts of life into consideration. 

Now, what is the alternative to the election by popular vote 
under such circumstances, of judicial officers? I will say the alter- 
native is to put the responsibility for the selection of judges on 
some officer elected by the people, whose office is sufficiently con- 
spicuous and whose qualities the people have taken the trouble to 
find out something about, and to appraise, and to put on that 
officer the responsibility of making the choice. If the choice is not 
good, the people will know where the responsibility lies. 

The founders of this Republic saw the wisdom of that method. 
We elect in the national government, under the Constitution of 
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the United States, only the President, the Vice-President, and the 
Senators and the Congressmen. We do not elect the Cabinet; we 
do not elect any of the Federal judiciary. 

I believe that if machinery can be devised so that the Governor 
could be required to appoint, from a qualified list chosen in some 
such way as Mr. Horan’s Committee suggested, and which The 
Association of the Bar suggested in the resolution which was 
adopted three years ago; if some method of that kind whereby 
some one would be required to assist the Governor in his choice, 
and the Governor would be required to take that advice, I think 
that would be highly desirable. 

Now, I have only this to say:—If this Commission finds that the 
people of this state want to continue to let the political leaders 
do the choosing for them, and blindly endorse the selections of 
those leaders at the polls—let’s do what we can to see that the 
leaders pick well. 

One way, it does seem to me, is this publicity in advance of the 
judicial nominations, some method of that kind, so that before 
the candidates are nominated there can be some public discussion 
of them, and the views of the Bar Associations and civic organiza- 
tions can be procured as to whether or not the man is qualified to 
be nominated. 

That, gentlemen, is all I have to say. If the Commission would 
care to have some copies of an address on this subject which I 
made before the New York State Bar Association last winter, 
I have them here. It has a reproduction of that very ballot. This 
is a reprint from the Journal of the American Judicature Society. 
If you would like to have them I should be very glad to submit 
them to you. 

Mr. Bryan: Yes, we would. 

Mr. Farbstein: Nominations are made six weeks before elec- 
tion, are they not? 

Mr. Klots: Yes, they are made usually early in September. I 
think about the 15th of September. 

Mr. Farbstein: Approximately six weeks. 
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Mr. Klots: That’s right. 

Mr. Farbstein: Various candidates for judicial offices present 
themselves, do they not, to the various Bar Associations for their 
endorsement? 

Mr. Klots: That is right. 

Mr. Farbstein: Then members of the Bar Associations, who 
are representative lawyers, do know six weeks in advance—maybe 
a couple of days, more or less—who the candidates are. 

Mr. Klots: That is right. 

Mr. Farbstein: Wouldn’t you say that responsible, knowl- 
edgeable people are then made aware of who the candidates are, 
and that they are given opportunity to determine whether or not 
in their opinion these candidates have any qualifications for 
office? 

Mr. Klots: Yes, I think that is true, Mr. Farbstein, but the 
trouble is, after a man has been nominated in the first place you 
hesitate—the Bar Association Judiciary Committee hesitates—to 
say a man is not qualified, if he is a man of decent character, and 
the only thing against him is that he is just a mediocre fellow; 
and you don’t want to give him a black mark publicly of that 
nature. 

Moreover, it is too late then, if you will, for the political lead- 
ers to make any change. The man has been nominated, and he is 
going to run. Whereas, if before he were put up the various Bar 
Associations could have a look at the prospective candidate, then 
if the political leaders saw fit to follow the Bar Associations’ views, 
or the views of other civic organizations, his name could be with- 
held from the convention; and it would not be too late for some- 
thing to be done about it. It would also probably result in less 
stigma on the man than if he were pronounced unqualified after 
he had been nominated. 

Mr. Farbstein: Yet, you know as well as I do, that in numerous 
instances the Bar Associations suggest that individuals are not 
qualified. 

Mr. Klots: Yes, they do. 
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Mr. Farbstein: So, it is really a matter of their acting courage- 
ously. 

Mr. Klots: I do not think it is merely a matter of that. I am 
thinking it is a matter of their acting in time so their action will 
be effective. 

Mr. Farbstein: Well, now, I don’t know exactly whether or 
not the Bar Associations publish their findings. 

Mr. Klots: Yes, they do. 

Mr. Farbstein: How soon prior to the election do the Bar Asso- 
ciations publish their findings? 

Mr. Klots: In our particular association the Committee meets 
right after the nominations have been announced, and then they 
send out notices of the meeting, and we send out the judiciary 
reports with the notice, and the meeting of the Association is 
held, and the judiciary report is passed upon. That usually takes 
place about ten days before election. 

Mr. Farbstein: Well, would it be possible for the Bar Asso- 
ciations to make public their feelings in connection with par- 
ticular candidates four weeks in advance? 

Mr. Klots: Well, we often wanted to; we tried to. The trouble 
is with the judicial convention coming as late as it does, and the 
fact that we want to circularize the members with the report of 
the Judiciary Committee, it is pretty hard to do it that far ahead 
of election. 

Mr. Farbstein: Yet, it would seem that if people were suffi- 
ciently determined, if they felt there was a great need, that some- 
thing should be done. If there was a feeling that there is a tre- 
mendous need, then a tremendous effort would be made to see 
that the actions of the various Bar Associations were publicized, 
to make people aware of the qualifications of the candidates. 

In that case, it would seem to me you still have the opportunity 
of making public the qualities or lack of qualifications of indi- 
vidual candidates. I do know the question of time arises. 

Now, you say people must be made to know something of the 
candidates. You can’t force somebody to eat cake if he doesn’t 
want to eat cake. He doesn’t care who the judges are. If he had any 
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desire at all to find out who they are, he can learn easily enough 
whether or not a man has been found qualified by the Bar 
Associations. 

As a matter of fact, you probably have seen show cards that 
state the candidate is endorsed by the Bar Association, or by so 
and so. The candidates make a great effort to convince the 
electorate. 

Mr. Klots: Yes, they do. 

Mr. Farbstein: If they are qualified, they use the findings of the 
Bar Association. Now people may not make any extended effort 
to learn, but as they walk along the street today, the various 
candidates advertise by these cards, and the electorate can very 
readily learn whether or not men are qualified. They could know 
about the candidate. 

Mr. Klots: The point is you give them too much cake to eat. 
I think what you ought to give them is just enough cake so that 
they are willing to eat it, and know something about it, and how 
it tastes. 

Mr. Seymour: Is it not the fact the committee is reasonably 
obligated to make a careful investigation before making a report, 
and that it is virtually impossible to make a report much in ad- 
vance of the election? It is clear that several weeks must be oc- 
cupied in investigating, by inquiring among members of the Bar 
and otherwise, as to the qualifications of the candidates, since 
the qualifications of most of the candidates require some inquiry. 
Therefore, isn’t it hard under the present situation to make it 
public in advance of the date? 

Mr. Klots: Mr. Seymour, I think it was only last year that we 
had an extended discussion as to whether we couldn’t advance 
the date of our Stated Meeting at which we considered the judi- 
ciary report. Just as a practical matter, it was impossible, if we 
were going to make a thorough investigation into the qualifica- 
tions of the candidates. 

Mr. Hughes: Was the poll which was taken, on behalf of the 
City Bar? 
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Mr. Klots: Yes. There were three organizations that contrib- 
uted towards the sum of money necessary to have it done. 

Mr. Hughes: Was any effort made to find out whether the 
people were more or less informed as to other candidates, other 
than the head of the ticket? 

Mr. Klots: I think not. 

Mr. Hughes: You don’t know whether they knew about the 
other candidates, other than the one who happened to be head- 
ing the ticket? 

Mr. Klots: No. 

Mr. Hughes: Do you think it is important that they know more 
about judicial candidates than they do about other candidates 
who hold public offices? 

Mr. Klots: I wouldn’t say that is necessarily so, no. 

Mr. Hughes: So, if you follow through to a logical conclusion 
on the basis of the philosophy which you outlined this morning, 
it would be better to take some of the powers away from the 
people with reference to selection of other candidates for high 
office; isn’t that true? 

Mr. Klots: There are only five—the Governor, Lieutenant- 
Governor, Attorney General, and I guess the Senate and the 
Assembly. I think people should find out about those. 

Mr. Hughes: To follow your philosophy through to a logical 
conclusion, isn’t it true that you should take away the selection 
of other high offices, or candidates for those offices, except those 
in whom they are particularly interested, such as elections for 
Governor, or President. If they fall into a category of less promi- 
nence, into an area where people are less interested, which I think 
is the thing you point out, it would be just as logical to take away 
the election of those candidates by ballot; and let the Governor 
appoint all of those who are going to serve under him. Doesn’t 
that follow? 

Mr. Klots: No. I would say this: I would say it is essential that 
the people should be interested in the candidates for Governor, 
and let’s say Lieutenant-Governor, and legislative people making 
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their laws. I think the people do know something about those 
candidates, in their own Districts. I think they do know them. 

Mr. Hughes: I do not. Regardless of what has been said, or 
what you may have said, I am interested. We have the same prob- 
lems up-state that you do down here. I think our people are 
generally interested in the candidates, and reasonably well in- 
formed before the convention, and after the convention. 

I think the personnel who make up our judiciary—let us confine 
ourselves to that for the purpose of this discussion—that is, our 
Supreme Court, have done something, let’s say, more than an 
ordinary job. I think what we are interested in is basic things, 
what is wrong with the personnel of the judiciary of the City of 
New York? 

Mr. Klots: I think Mr. Horan covered that, Senator, about as 
well as I could. 

Mr. Hughes: That is pretty general, if we are talking about 
making very substantial changes. I, for one, oppose changes un- 
less there is a basic reason for making the changes. At our meet- 
ing in Syracuse early this week, a prominent lawyer from the 
western part of the state outlined the history of the election of 
judges, from the beginning of the state from the time it was a 
colony. If one would investigate, or read the story which a lawyer 
from Niagara Falls told at that meeting, you would find we had 
almost every form of selection of judges in this state for the 
higher courts. In the interest of improvement, it changes from 
one form to another. 

We have had the one we now have for a good many years. It 
seems to me, basically, unless we can pinpoint what it is that is 
wrong, that we should not be asking for a change. I think in our 
District, and in a good many up-state Districts, an excellent job 
has been done in the selection of judges. 

I think if we are going to have overall reform, which Mr. 
Horan said should apply to the whole state, then I think we 
ought to pinpoint what it is that has happened. 

Mr. Klots: Well, I think there are numerous reports that have 
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come out that have brought out various facts which show that 
the judiciary in this city is not perfect. I would say— 

Mr. Hughes: 1 do not think the judiciary is perfect, and I did 
not say that. Nothing ever is perfect. 

Mr. Klots: That was an unhappy phrase. I want to say, in gen- 
eral, I think the judges in the Supreme Court group—of any 
group, but particularly the Supreme Court—ought to be not only 
men of character and integrity, but men above the average intel- 
lectual ability, men of outstanding qualifications as lawyers, if 
they are to be judges. 

And I think that a great many of the men who are selected and 
elected in this community to those judicial offices do not measure 
up to this standard. 

Mr. Farbsiein: Well, Mr. Klots, would you say the judges of 
the United States Supreme Court should be known as outstand- 
ing lawyers before they are designated? 

Mr. Klots: Yes, I think so. 

Mr. Farbstein: Would you say some of the recent appointments 
to the Supreme Court of the United States were known as out- 
standing lawyers and legal lights before their appointment? 

Mr. Hughes: Why confine it to the recent appointments? 

Mr. Klots: Perhaps I had better not get into this discussion. I 
claim a privilege on that. 

Mr, Farbstein: Objection sustained. 

Mr. Morgan: You may have the same. I should like to ask 
about a point. You used the expression, “take the political facts 
of life as we find them,” and therefore you expressed a political 
philosophy. Wasn’t there an occasion concerning a judge of the 
level we are discussing, when the public was told by the Bar 
Association and representatives of both parties that there was 
some question about the advisability of electing him. Was he not 
elected in any event? 

Mr. Klots: That is right. 

Mr. Morgan: Was there not an occasion not too far back—I am 
directing my remarks to your exhibit and comments on the fact 
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that the people do not acquaint themselves with the candidates— 
when a person who was in another field as counsel, was well 
known to folks by radio and television, and then became Presi- 
dent of the Council of this City? He was known because of that, 
rather than because of his ability, was he not? 

Mr. Klots: 1 am afraid I don’t identify the incident. 

Mr. Morgan: Let me ask you one more thing. Did the Roper 
poll, or any poll you know of, ever inquire around the state as to 
whether people were any more acquainted with their assembly- 
men than they were with judicial candidates? 

Mr. Klots: No, that is the question Senator Hughes asked. No. 

Mr. Morgan: In speaking with people have you ever talked to 
folks who are acquainted with their Senator? Do you know 
whether it is generally known who is their Senator? 

Mr. Klots: No, I don’t know what the answer to that would be 
in the City. 

Mr. Morgan: Perhaps we ought to consider a kind of federal- 
ized plan, where we vote Republican or Democratic, and the 
leading people of that party that is supreme can pick the persons 
of lesser grade. 

Mr. Klots: No, I think just as in the national government we 
elect Senators and we elect Congressmen; I think we ought to 
continue to elect Senators and Assemblymen. 

Mr. Morgan: We would confine ourselves just to justices? 

Mr. Klots: Yes. I think the executives and legislators ought 
to be elected by the people, that is the chief executives. 

Mr. Seymour: Am I wrong in saying that some state-wide 
officers formerly were elected, and were removed from election 
within the last generation? 

Mr. Klots: Yes. That was the big debate that I referred to 
at the beginning of the century—most of you know that better 
than I do. We elected seven of the executive department. We 
elected the Governor, Lieutenant-Governor, State Engineer, 
Comptroller, Attorney General, and various others. There was 
a movement in the Constitutional Convention in 1915. It really 
began when all of these men that I referred to, Hughes, Stimson, 
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Root, Jim Wadsworth, and others, all came out for the short 
ballot. I think they recommended that there should be elected 
just the Governor and Lieutenant-Governor, and perhaps one 
other officer, perhaps the Comptroller, but I am not sure. 

As you know, the 1915 Convention recommendation was de- 
feated at the polls for various reasons. ‘Then, later on, many of its 
provisions were gradually adopted, including a short ballot pro- 
vision, which was not quite as short as originally proposed. They 
eliminated three of the executive offices previously voted for, 
but we still vote for four, Governor, Lieutenant-Governor, Attor- 
ney-General, and Comptroller, I believe. 

Mr. Seymour: The Secretary of State was formerly elected? 

Mr. Klots: The Secretary of State, with three others in addition. 

Mr. Hughes: Do you think we had better Secretaries of State 
before than we do now? 

Mr. Klots: I can’t answer that question. 

Mr. Hughes: I will waive it. Don’t you think the voters did a 
fine job, having ten propositions submitted to them? 

Mr. Klots: I think it was fine. 

Mr. Hughes: When they are really interested, they make it 
their business to apprise themselves. 

Mr. Klots: I think that is right. 

Mr. Bryan: Any further questions? Thank you very much, 
Mr. Klots. 


Mr. FRANcis H. HoRAN 


I appear for the Special Committee on the Administration of 
Justice of The Association of the Bar of the City of New York. 
Our Committee was appointed about the time that this Commis- 
sion was constituted. It was the hope of the President of the 
Association, in choosing its members, that they might be of 
sufficient experience and judgment to make useful suggestions. 

It is depressing to listen to the reading of a written document 
but since this statement treads upon what some people regard as 
dangerous ground, it is probably best to have it all written down 
so that the record is clear as to what the statement embodied. 
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This Commission, New York’s most important instrument for 
judicial reform in a century, has officially discovered what its 
individual members doubtless always knew, that we have one of 
the most ramshackle systems for the dispensing of justice that 
exists in those parts of the world having an Anglo-Saxon legal 
foundation. 

The valuable work heretofore done by this Commission has 
high-lighted the general situation. It is an uniformed citizen 
indeed who today thinks that everything is hunky-dory with the 
judicial system. . 

The Commission has now wisely afforded an opportunity for 
an expression of an opinion in another field. All institutions, in- 
cluding the judicial system, are operated by men. The most 
perfect governmental organ from the standpoint of theory and 
draftsmanship can quickly be destroyed by the men who operate 
it. A poorly designed system works fairly well if the men who 
operate it are exceptionally able and want to make it operate. 
The goal ought always to be the best system operated by the best 
men. 

The judicial system of our state is greatly affected in its oper- 
ations by the quality of the judges. This is true at every level. It 
is immensely important that every claim, large and small, shall 
be handled by a man whose adequacy is self-demonstrating to 
the public who come into the courts. 

A substantial proportion of the bar in this city would have 
viewed the work of this Commission with deep cynicism if the 
Commission had paid no attention to the important question of 
judicial selection. For many, many years a substantial part of the 
bar and of other interested elements in the community has wished 
that the method of choosing judges could be improved; that is 
to say that the proportion of able judges could be increased. 

There are those who believe that something more than the 
blessing of a County Chairman ought to be required for selection 
of a judge. One does not need to make a personal attack on any 
particular judge in order to make the point. It is enough that 
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many an individual almost unknown in the community at large 
is designated for the bench by the political leaders and often the 
man is known by an informed few to be a mediocre lawyer. 

On the contrary the bar has noticed that when a death or 
vacancy because of a retirement for age occurs and the Governor 
fills the position, those appointed tend to be of higher caliber 
than those typically chosen by county chairmen and district lead- 
ers, although no doubt these appointments are the subject of 
political recommendation and I do not see why they should not 
be. The Governors have made conspicuous mistakes but not 
many. Appointments by the Governor in this city to our State 
Supreme Court in the last thirty years have produced on an aver- 
age a beter group of judges than the elected group. Of course, a 
Governor who appoints a good judge often has to do a lot of 
politicking in order to make sure that the man is nominated 
and elected when election comes. That has been satisfactorily 
accomplished in many cases and I don’t need to remind this ex- 
perienced Commission that such is the fact. 

In this city it is impossible for the average citizen to know the 
judges. It is possible that a citizen may know one judge who 
comes from his neighborhood, but in general a voter who goes to 
the polls sees a long line of judicial candidates whose names he 
never saw before or has forgotten. Everyone in town knows this 
but in order to nail it down our Committee arranged to have a 
poll taken right after the 1954 election by Elmo Roper, Inc. an 
able professional organization. It was proof of the obvious, and 
no surprise at all, when the report was made that neither in this 
city nor in the upstate areas did a significant fraction of the voters 
remember the names of the judges they voted for in the election. 
Who does know the judges who are elected if the voters do not? 
The bar does not. The bar in this city is supposed to number 
upwards of 30,000. Widely acquainted men will ordinarily not 
know more than 20%, of the new faces among the judges. 

Therefore, immense power over the judiciary is held by the 
political leaders. Some of the most powerful of these are not 
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known even by name to many voters. The judicial convention 
prescribed in the statute is a mere rubber stamping of choices 
made before the convention assembles. 

It is not necessary to attack the character of political leaders 
in order to make the point, and I am not doing so. 

What kind of judges emerge from the present processes of 

selection? Many of those chosen by the political leaders lack the 
distinction and ability which a judge should have. They get their 
jobs because of political service. This is not to denounce political 
service. It is important. We could not function as a community 
if men did not perform political service. I have done some my- 
self and am glad I did. But political service does not supply much 
of the experience necessary to make a good judge. It does supply 
one important factor, a knowledge of human nature. But if that 
were all that were needed it would not be necessary to require of 
judges that they be members of the bar. Increasingly in this com- 
plicated world of ours it is necessary that the men who as judges 
administer the law shall be men of real intellectual power. 
The position of judge is regarded by some as a well compensated 
place to which political veterans can retire. I have said and I re- 
peat, it is not a bad thing but a good thing to be a politician. If 
Roosevelt Hospital were looking for a chief surgeon and finally 
picked a veterinarian who was a man of good character, a howl 
would go up. However, a comparable thing happens often in the 
judiciary when well-meaning but inadequate political hacks are 
put on the bench. The howls are not heard because the commu- 
nity in general does not know what has been done to it. 

The New Yorker Magazine reported a few years ago that it 
was told by a then candidate for the bench that his reason for 
running was that he had worked hard all his life and now wanted 
to take things a little easier. I knew that man and he was a lawyer 
of ability and energy much above the average. He was honestly 
expressing a view that many hold and which is not an ideal atti- 
tude toward the bench. 

How improve things? There is in my judgment no ideal sys- 
tem and no system that will work well even 95% of the time. 
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Here in the northeast, particularly in New England, states have 
hung on to the appointive system, appointment by the Governor, 
often subject to ratification by some other body. As to some posi- 
tions in this state, appointment by the Governor and ratification 
by the Senate is well understood. 

The present method throws up too large a proportion of 
mediocrities. It is not working. How do you get rid of medio- 
crities? Sunlight is known to work wonders. If you can bring in 
enough sunlight, things become a lot healthier. 

One method of putting sunlight on the situation, which has 
some merit, is a proposal that the political leaders be required to 
make known their choices four months, say, before actual nomi- 
nation. This would give the community a chance to have a good 
look at a particular candidate. But this is a bit negative. If it 
turns out that the candidate is not notoriously below par and has 
not made himself disagreeable to any groups, what do you do 
about that? If you tell the voters that the man lacks experience 
they will go ahead as usual and vote for him if he is on the ticket. 
If you tell the political leaders he lacks the superior qualities 
called for they will yawn. So a man has to be very bad indeed 
before sunlight will destroy him. 

Having made what we regard as a suggestion for a major 
necessary reform, I would like to add on behalf of our committee 
that we think well of the stop-gap measures proposed, one giving 
more adequate notice of the plans of the political leaders for 
staffing the bench, the other suggesting improvement in the 
place of judicial candidates on the voting machine. Anything 
which highlights this problem helps. After all, we have the 
appointive system now—appointment by county chairmen—and 
we need every safeguard we can get to bring home to them that 
they should exercise carefully the power which I hope they will 
not have for long. 

It is said that the system which is not functioning well in this 
city is immensely satisfactory to everybody in the upstate areas. 
I do not believe that for a minute, although I recognize that 
interested champions of the status quo are easy to find when judi- 
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cial reform is the topic. Our Roper poll after last year’s election 
showed that upstaters are just as ignorant of their choice of 
judges as the voters in the city. 

It takes a courageous lawyer, particularly upstate—as was testi- 
fied before your Commission—to say anything about the quality 
of the judges. It is natural for lawyers and for law firms to fear 
that anyone who is outspoken may have to pay the penalty at 
some time or place for his candor. I don’t blame people for taking 
that attitude. It is too bad that they are so fearful. The fact that 
people will not complain on the record does not mean that they 
are satisfied. It means that they face a situation bigger than them- 
selves and dare not bell the cat. 

Control of judicial preferment by the political leaders has led 
many to believe that the judiciary now constitutes the apex of 
the political system. It is believed that the mingling of practical 
politics and judicial appointment by county leaders has created 
the feeling in many quarters that justice is dispensed with poli- 
tical overtones. 

Certainly the casual treatment of judicial selection by political 
leaders has from time to time come to the notice of all of us. It 
justifies the belief that they regard judicial appointments as 
strictly practical political problems to be solved in the rough and 
ready way that political problems often are. There have been 
many occasions when a man to be designated by the political 
leaders for judicial office has not been until the last hour before 
the judicial convention. These things are natural in the world 
of practical politics and I am not here to complain about them. 
I am here to say that judicial selection ought to be on a high 
plane and should not be the result of last minute political horse- 
trading. 

This troubling situation has led our committee to conclude 
that judges in the State of New York should be appointed by a 
responsible elective political officer. That officer should be the 
Governor. His appointing power should be supplemented by 
the safeguard of an advisory body to insure that a worthy panel of 
possible choices would be brought to the Governor’s attention 
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prior to the making of any appointment. We suggest that in each 
Judicial Department a judicial commission be established, to 
consist of the Presiding Justice of the Appellate Division, two 
residents of the district who are not lawyers and not members of 
the same political party to be appointed by the Governor, and 
two members of the bar having their offices in the District who 
shall be appointed by the Court of Appeals. Such a body of five, 
with its implications of responsibility, could present to the Gover- 
nor a panel of, say, three from among whom the Governor could 
make a wise selection when a judge is to be appointed. Members 
of the commission would hold office for a term, perhaps three 
or four years. The makeup of this commission would insure that 
various groups in the community, in addition to the lawyers, 
would have access to the appointing power. Such a judicial com- 
mission would be able to bring to the attention of the Governor 
worthwhile candidates who might not under other methods be 
suggested. Methods of this kind have been used in other places 
with success. The method we suggest bears some resemblance, 
but not very much, to a plan which has been in effect in the State 
of Missouri with respect to its two large cities, St. Louis and Kan- 
sas City, for several years, and this plan is giving satisfaction. I 
have heard that it is a grave social error to mention Missouri in 
this context. That seems to me to be extremely silly. A state with 
a judicial system which was constructed at about the same time as 
the Erie Canal was constructed certainly is in no position to 
ridicule reform efforts in other places. 

I thank the Commission for this opportunity to put on the 
record a statement to which I believe most thoughtful citizens 
will subscribe. 








Hanging the Annual Art 
and Photographic Shows 


THE ART SHOW 


By Davin M. SOLINGER 


Hanging a show is like painting a picture. It is a creative ac- 
tivity which requires good taste, artistic judgment, experience, 
a sense of color and design, imagination and courage. 

One can, of course, let a show just happen, i.e. hang everything, 
irrespective of space limitations and the compatability of the 
offerings. The result will be as confusing and uninteresting as an 
unedited newspaper which publishes, willy-nilly, every handout 
and story on the wire without evaluation or elimination. 

Our annual art shows do not just happen. They are hung. 
While this has resulted in an occasional member-exhibitor being 
disappointed at the treatment accorded some of his pet pictures, 
the shows have been consistently better and more provocative 
than they would have been if every entry had been placed on the 
walls. 

The policy of the Committee on Art has been uniform since 
the first show ten years ago, namely: to show at least one picture 
of every submitter and, subject only to this requirement, to hang 
the very best show possible, irrespective of where the chips may 
fall. Here are some of the problems which confront one in hang- 
ing a show: 


Space Limitations 


There are always more pictures submitted than can be hung 


Editor’s Note: A few questions have been asked regarding the manner in which 
pictures submitted to the Association’s annual Photographic and Art Shows are 
selected and hung. To answer them, the Editor requested the Chairmen of this 
year’s exhibits to write these brief articles for THE Recorp. Mr. Solinger was 
Chairman of this year’s Art Show and Mr. Blum was chairman of the Photographic 
Show. 
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without overcrowding. Obviously, this results in eliminating a 
number of good pictures. The alternative to elimination is to 
hang pictures without adequate space surrounding them, which 
detracts from each individual picture and the show as a whole. 

Moreover, the physical limitations imposed by the Reception 
Hall make it impossible for every picture to be hung in a favored 
position. The spot selected for any given picture is determined by 
where it fits best into the show as a whole. 


Homogeneity 


Although interesting results are sometimes obtained by hang- 
ing a wild abstraction next to a conventional landscape or still- 
life, most pictures look best among their own kind. In the last 
art show, two wire arrangements were hung together in a rela- 
tively isolated position in a small ell. It was not a conspicuous 
spot for these interesting exhibits, but it was the only one in 
which they could be hung to advantage, because apparently 
nothing so satisfactorily sets off a wire arrangement as proximity 
to another wire arrangement; and the effect of hanging either of 
these particular wire arrangements next to an oil painting would 
have been to have each tend to kill off the other. 


Color 


Pictures with the same general tonality do poorly next to each 
other, while complementary colors tend to enhance pictures which 
hang side by side. A brilliantly colored canvas hung next to 
another lively picture often dulls both; but the cool tones of a 
subdued canvas may gain from the brilliance of a neighbor, and 
a vivid picture may become even more exciting in staid sur- 
roundings. 

There are other color considerations as well. For example, the 
wall furthest from the entrance to an exhibit is ideally suited to 
the most brilliantly colored pictures. They generate warmth, act 
as a focal point and liven up the whole show. 
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Design 


Similar shapes and sizes hung at equal intervals tend to make 
a dull show. An exhibit is generally more interesting with pic- 
tures hung at different levels, occasionally in two or more tiers, 
with horizontals next to verticals. One must effect contrasts while 
keeping the entire show symmetrical and in balance. Sometimes 
the shape of a picture will be the reason for its acceptance or 
rejection. 


Artistic Judgment 


Disappointed member-exhibitors, one cr more of whose pic- 
tures have not been hung, sometimes assume that these elimi- 
nations resulted from a judgment on the part of the Committee's 
professional advisor that they were of too poor quality to be 
shown. This is seldom the case. Frequently exactly the opposite 
is the reason. For example, one of this year’s exhibitors submitted 
a group of pictures, half of which were rejected because they 
were so powerful that they overpowered other pictures in the 
show and were difficult to hang advantageously. Pictures which 
are rejected are in the vast majority of instances not hung be- 
cause they simply do not fit into a particular show as a whole, 
i.e., they do not harmonize with the other pictures available to 
the Committee for hanging. 

Our art and photographic shows have become a pleasant 
fixture. There were 40 exhibitors who showed in the 10th An- 
nual Art Show. Over 400 people attended the opening and several 
hundred attended during the 10-day period thereafter. It is hoped 
that these comments will stimulate more exhibitors to submit 
pictures and more members to view the annual exhibits. 
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THE PHOTOGRAPHIC SHOW 
By JosEPH G. BLUM 


Candor compels the admission that the task of Mr. Solinger 
and his Committee is more difficult than ours; hanging the 
Photographic Show presents many less problems than those which 
are described by Mr. Solinger and which are particularly ap- 
plicable to the showing of paintings. However, much that Mr. 
Solinger has said is undoubtedly appropriate to the proper 
hanging of the Photographic Show. 

Where one must deal with canvases (not to mention wire 
arrangements) of many shapes, sizes, colors, styles and subject 
matter, with the incidental problems of proper lighting, etc., it 
is small wonder that all exhibits submitted cannot be dispiayed or 
that some are not shown to the best advantage. 

The Photographic Show consists principally of black and white 
pictures, mounted on 16 x 20 upright mounts. Color reproduc- 
tions are similarly mounted; color transparencies and stereo pic- 
tures are likewise uniform in size and are presented in a fairly 
standard fashion. Those who have attended the show will recall 
that photographic works are hung in panels on screens which 
are well arranged and well lighted. A few transparencies, selected 
on the basis of the striking quality of subject matter or color, 
are displayed in a projector. The others are set up in shadow 
boxes, in appropriate groups. Stereos are exhibited in a group 
of convenient viewing boxes which are placed on tables where 
those interested can look at them. Naturally, we try to group 
our various categories so that they will be well presented, but 
the esthetic problems are considerably less than those with 
which Mr. Solinger must be concerned. 

The Photographic Committee has felt that the presentation 
of the Photographic Show should be done in such a way as to 
encourage as wide a participation among Association members 
as possible. Everyone who wishes to participate is assured that 
his or her work will be welcome and, as Mr. Solinger has pointed 
out, every exhibitor is represented by at least one of his or her 
works. 
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Weare more fortunate than is the Committee which deals with 
the Art Show, in that we are seldom troubled by lack of space. 
Indeed, we have, from time to time, had to call on some of our 
prolific brethren to let us have more of their work so that we 
could make use of the available space for their interesting 
exhibits. 

The writer is very conscious of the fact that the permanent 
personnel of the Association is a most important factor in the 
proper handling of the show. The selection of photographs, 
transparencies, stereos, etc., and their arrangement, are the work 
of the members of the Committee; we use no outside assistance. 
However, many of the details (and they are numerous) connected 
with the obtaining and setting up of the physical equipment for 
the show, its timing, the preparation and the sending out of 
announcements, the social part of the program, as well as much 
of the paper work, could not be adequately handled were it not 
for the efforts of Sidney Hill, Paul DeWitt and their staffs and 
associates. Without them, it would be impossible to have a suc- 
cessful show. 

The last show, which took place between March 3, 1955 and 
March 13, 1955, was a fairly representative one. Thirty-three 
members participated in exhibiting their works. Several hundred 
people attended the opening of the show on March 3. A number 
of former exhibitors were not represented in the show but we 
have been assured by many of them that they expect to take part 
in future shows. Many fine examples of photography were ex- 
hibited and were considerably admired. All of us had the feeling 
that the show on the whole was a very successful one and that 
the considerable effort that went into its preparation and presen- 
tation was justified. 

Those who have never attended our show, particularly on the 
gala opening day, should make a point of not missing the event 
when it next occurs. The examples of photographic creation 
hung in our show by our brethren should be a stimulus to many 
to participate in a hobby which can be so rewarding to the busy 
lawyer who frequently yearns for an outlet for his talents outside 
of his professional practice. 
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Recent Decisions 
of the United States Supreme Court 
By Epwin M. ZIMMERMAN and JOHN D. CALHOUN 


CITY COUNCIL OF BALTIMORE V. DAWSON 
HOLMES V. CITY OF ATLANTA 


(November 7, 1955) 


The ultimate boundary of the significance of the school segregation cases, 
Brown v. Board of Education, 347 U.S. 483, and Bolling v. Sharpe, 347 U.S. 
497, handed down on May 17, 1954, is still being explored, and has not yet 
been discovered. 

Education, 347 U.S. 483, and Bolling v. Sharpe, 347 U.S. 497, handed down 
on May 17, 1954, is still being explored. 

Racial segregation in use of public beaches and bathhouses was the issue 
in the City Council of Baltimore case, and segregation in use of public golf 
courses was the issue in the Holmes case. In both cases the Negro plaintiffs 
appealed from decisions of the District Courts. The Court of Appeals for 
the Fourth Circuit, in a per curiam opinion, reversed the District Court, and 
held that “racial segregation in recreational areas can no longer be sustained 
as a proper exercise of the police power of the State.” 220 F. ed 386, 387. On 
appeal, the Supreme Court, in a per curiam order, affirmed. 

The Court of Appeals for the Fifth Circuit, on the other hand, affirmed 
a District Court judgment which set forth the principle that “the admissi- 
bility of laws separating the races in the enjoyment of privileges afforded by 
the State rest wholly upon the equality of the privileges which the laws give 
to the separated groups within the State.” The District Court judgment gave 
defendants ‘“‘a reasonable opportunity to promptly prepare and put into 
effect regulations for the use of the municipal golf facilities which, while 
preserving segregation, will be in full and fair control with [the above-stated] 
principles” (emphasis supplied). In affirming, the Court of Appeals held that 
the judgment accorded plaintiffs all the relief they asked for, and directed 
the district judge to see that his judgment was “in letter and in spirit, made 
effective.” 223 F. 2d 93. 

This did not satisfy the Supreme Court which in a per curiam order 
granted certiorari, vacated the judgments of both the Court of Appeals and 
the District Court, and remanded the case to the District Court with direc- 
tion to enter a decree for petitioners in conformity with the City Council of 
Baltimore decision. 

Perhaps nothing is more revealing than the fact that the Supreme Court 
disposed of these cases without opinion. Apparently the principles of the 
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Brown and Bolling cases are to have the broadest applicability, with no effort 
to limit them to the field of education, and no attempt to require a finding 
analogous to that in Brown to the effect that segregation was productive of 
inequality because the resulting feeling of inferiority hindered the education 
process. The broad statement of principle in Bolling controls: “Classifica- 
tions based solely upon race must be scrutinized with particular care, since 
they are contrary to our traditions and hence constitutionally suspect.” Few 
classifications based solely on race are likely to withstand the Court’s scrutiny. 

This phase of the legal battle seems conclusively decided. What may next 
come into the courts are cases arising out of efforts to avoid the actual imple- 
mentation of these decisions. Sale of a public golf course to a private party 
for a nominal fee is an illustration of the type of step which may be taken, 
and of the problem with which the courts may soon be faced. 


TOTH V. QUARLES 


(November 7, 1955) 


Robert W. Toth, five months after his honorable discharge from service 
with the United States Air Force, was arrested at his home in Pittsburgh by 
military police on a charge that he, while an airman in Korea, had com- 
mitted murder and conspired to commit murder in violation of the Uniform 
Code of Military Justice (50 U.S.C. §§ 712 and 675). Upon arrest, Toth was 
immediately taken to Korea to stand trial before a court-martial under au- 
thority of a 1950 Act of Congress (50 U.S.C. § 553). That Act provides, 
inter alia, that 


. . any person charged with having committed, while in a status 
in which he was subject to this code, an offense against this code, 
punishable by confinement of five years or more and for which the 
person cannot be tried in the courts of the United States or any State 
or Territory thereof or of the District of Columbia, shall not be re- 
lieved from amenability to trial by courts-martial by reason of the 
termination of said status.” 


Following Toth’s arrest and withdrawal from the country, his sister 
brought a habeas corpus proceeding in the District Court for the District of 
Columbia. That court, without passing upon any constitutional question, 
ordered Toth discharged on the ground that he should not have been 
carried to Korea for trial without a hearing. 113 F. Supp. 330; 114 F. Supp. 
468. The Court of Appeals reversed, and in doing so rejected the contention 
that civilian ex-service men like Toth could not constitutionally be subjected 
to trial by court-martial. 215 F. ed 22. Certiorari was granted to pass upon 
this important constitutional question. 348 U.S. 809. In an opinion by Mr. 
Justice Black, the Supreme Court declared the Act unconstitutional and so 
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reversed the judgment below. Mr. Justice Reed dissented in an opinion in 
which Justices Minton and Burton joined, and Mr. Justice Minton dis- 
sented in a further opinion in which Mr. Justice Burton also joined. 

For the majority, Justice Black rejects, at the outset, any contention that 
the 1950 Act could be sustained on the constitutional power of Congress 
“To raise and support Armies,” “To declar War,” or punish “Offenses 
against the Law of Nations.” Neither, says the Justice, citing Ex Parte Milli- 
gan, 4 Wall. 2, 124-27, can this assertion of military power over civilians rest 
on the President’s power as Commander-in-Chief or on any other theory of 
martial law. For both the majority and the dissenters, the real constitutional 
battle begins with an analysis of the power granted Congress in Article I 
of the Constitution “To make Rules for the Government and Regulation of 
the land and naval Forces,” as supplemented by the “Necessary and Proper 
Clause.” 

On this point, Mr. Justice Black says that 


“given its natural meaning, the power granted Congress “To make 
Rules’ to regulate ‘the land and naval Forces’ would seem to restrict 
court-martial jurisdiction to persons who are actually members or 
part of the armed forces.” 


and for him, and for the brethren who join him, there is a compelling reason 
for construing the clause that way: 


“any expansion of court-martial jurisdiction like that in the 1950 
Act necessarily encroaches on the jurisdiction of federal courts set up 
under Article III of the Constitution where persons on trial are 
surrounded with more constitutional safeguards than in military 
tribunals.” 


The variety of safeguards provided by Article III of the Constitution and 
by the Fifth and Sixth Amendments thereto are then set forth, special em- 
phasis being placed upon the right to trial by jury. The argument that dis- 
charged soldiers may escape punishment for crimes they commit while in the 
service is met by observing that it is within the constitutional power of Con- 
gress to provide federal district court trials to discharged soldiers accused of 
offenses committed while in that armed force. The Court notes that if, un- 
der the jaw as it stands, civilian ex-service men must now be tried by court- 
martial or not tried at all, that is so only because Congress has not seen fit 
to subject them to trial in federal district courts. 

To think, as the dissenters appear to do, that the discipline of the Army 
may be disrupted, its morale impaired, or its orderly processes disturbed, by 
giving ex-service men the benefit of a civilian court trial is rejected as “im- 
possible.” For that reason the court is unwilling to hold that power to circum- 
vent the traditional safeguards of civil trial should be inferred through the 
Necessary and Proper Clause. 

The dissenters have rather the best of the precedents. In 1863, Congress 
passed an Act to prevent and punish frauds upon the United States. It 
provided that any person in the military forces shall be punished for fraud 
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under military regulation “as the court-martial may adjudge, save the pun- 
ishment of death.” 12 Stat. 696-697 § 1. Under § 2 of that law, jurisdiction 
of the court-martial was extended to dischargees. The provision for charge 
and court-martial after discharge was ruled constitutional in 1866 by the 
Attorney General and since 1873 has on several occasions been held consti- 
tutional by lower federal courts. 

In Kahn v. Anderson, 225 U.S. 1, it was held that court-martial jurisdic- 
tion could be exerted over a dishonorably discharged soldier, then a military 
prisoner serving a sentence imposed by court-martial. In his separate dis- 
sent, Mr. Justice Minton observes of the Kahn case that Congress there had 
made no provision for retention of military status, but the Court nonetheless 
implied such a continuing status in order to warrant court-martial jurisdic- 
tion. For Mr. Justice Minton, this is an easier case, because, as he urges, the 
instant Act evidences an express retention by Congress of jurisdiction to 
try ex-service men for crimes allegedly committed while in the armed forces. 

Perhaps the most significant feature of the dissents of both Justices Reed 
and Minton is their reiteration that it is to the Congress and not to the court 
that an accused ex-service man should look for relief from provisions “harm- 
ful or hurtful to liberty.” Mr. Justice Reed says: 


“It is true today, as it was in the time of the Founding Fathers, that 
the methods for maintenance of army discipline should be subject to 
public opinion as expressed through Congress. . . . the door of Con- 
gress remains open for amelioration.” 


Or again 


“Subsequent punishment by military procedures will help discipline 
during service. Such a conclusion by Congress is not strained or un- 
reasonable but a natural use of its power to make regulations for the 
armed services. The choice is for Congress, not the Court.” 


* * * * * 


One cannot quarrel either with that general principle of the dissenters that 
it is not for courts to question the wisdom of legislation or even, perhaps, with 
the conclusion that they draw in this case, using that principle, that the 1950 
Act “bears a reasonable relation to the ‘Government and Regulation’ of the 
armed forces.” But every principle is limited by a “neighborhood of prin- 
ciples . . . which become strong enough to hold their own when a certain 
point is reached.” This case, despite some of the language of the decision, 
probably marks such a point—a point where six of the nine Justices thought 
that they did not pay their debt to Article III of the Constitution if they 
approved a Congressional enactment merely because it logically related to 
a power granted under Article I. 








Committee Report 
COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 785 


“It has become customary for sitting judges to lend their names to 
solicitation of funds for charitable enterprises and, in many instances, 
for such judges to attend dinners at which solicitation for funds is 
made. I have no doubt that these judges are sincere and devoted to 
the worthy causes of the particular charities, but it occurs to me that 
such conduct may be in violation of Canon 25 of the Canons of 
Judicial Ethics. In a few instances, high-pressure methods of solicita- 
tion have been used, possibly without the knowledge of the particular 
judge whose name was involved.” 


You have asked the Committee to advise you of its opinion on the following 
two questions: 


“1. Is it proper for a judge to permit his name to appear in connec- 
tion with letters and other materials used to solicit funds for a 
charitable organization? 

“2. Is it proper for a judge to attend dinners, luncheons and other 
gatherings where funds are solicited for a charitable organization?” 


Canon 25, of the Canons of Judicial Ethics provides, in part, as follows: 


“He (a judge) should avoid giving ground for any reasonable sus- 
picion that he is utilizing the power or prestige of his office to per- 
suade or coerce others to patronize or contribute, either to the success 
of private business ventures, or to charitable enterprises. He should, 
therefore, not enter into such private business, or pursue such a course 
of conduct, as would justify suspicion, nor use the power of his office 
or the influence of his name to promote the business interests of 
others; he should not solicit for charities, * * *” (emphasis supplied). 


Reference is also made to Opinion 238 of the American Bar Asso- 
ciation, Committee on Professional Ethics and Grievances. 


Although strictly speaking, a judge is not soliciting for a charity when he 
permits it to use his name, if those who actually solicit funds conduct their 
campaign in such a way as to indicate that it is the judge who is soliciting 
funds, or if coercive techniques are used, a reasonable suspicion is created 
that the prestige of the judge’s office is being used to persuade others to 





Editor’s Note: At the request of several members, Opinions Nos. 785, and 800, deal- 
ing with the participation of judges in the solicitation of funds for charitable enter- 
prises, are republished. 
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contribute to a charity. Thus, despite the fact that in particular instances, 
a judge may have been devoted to the worthy cause of particular charities 
and may have been active in soliciting funds on their behalf prior to taking 
judicial office, it is the opinion of the Committee that upon assuming office, 
a judge should withdraw from public solicitation of funds and such par- 
ticipation therein which would in any way create such a reasonable sus- 
picion that he is using the prestige of his office to persuade others to support 
those charities. 

The Committee is of the opinion that, while judges should not be pre- 
cluded from publicly participating in communal organizations and their 
activities, it is improper for a judge to permit his name to be used in con- 
nection with dinners, luncheons, and other gatherings where funds are 
solicited for a charitable organization in a manner which could be construed 
by anyone as a solicitation of funds of the particular charity. Reference is 
also made in this regard to Canons 24 and 34 of the Canons of Judicial 
Ethics. 

It would not appear to be improper for a judge to attend dinners, lunch- 
eons, and other gatherings to promote a particular charity or where con- 
tributions thereto are made or solicited, provided he does not solicit for the 
charity. 


April 7, 1954 
OPINION NO. 800 


You have communicated with the Committee on Professional Ethics with 
regard to your concern over the growing practice of involving Judges in 
fund raising activities. You cite for the purposes of your inquiry the follow- 
ing situations which have come to your attention and ask our advice as to 
the propriety of Judicial participation. 


1. Testimonial dinners honoring Judges: 


(a) Where the charity, civic activity or Country which is to be the 
beneficiary of the funds raised or bonds sold is important to the Judge 
in question and the amount of the contribution is to be influenced 
by the presence of the Judge. 

(b) Where fund raising is part of the purpose of the dinner, but of 
no personal concern to the Judge. 


2. Fund raising in which a Judge: 
(a) Solicits funds. 
(b) Participates as chairman, or as committee member, in fund 
raising campaigns using the title “Judge.” 
(c) Likewise participates, but without use of the title “Judge.” 


The Committee is of the opinion that all of the examples you cite are in 
contravention of the spirit and the letter of the Canons of Judicial Ethics. 
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We call your attention in particular to Canon 25, which is explicit in its 
language: 


“A judge should avoid giving ground for any reasonable suspicion 
that he is utilizing the power or prestige of his office to persuade or 
coerce others to patronize or contribute, either to the success of pri- 
vate business ventures, or to charitable enterprises. He should, there- 
fore, not enter into such private business, or pursue such a course of 
conduct, as would justify such suspicion, nor use the power of his 
office or the influence of his name to promote the business interests 
of others; he should not solicit for charities, nor should he enter into 
any business relation which, in the normal course of events reason- 
ably to be expected, might bring his personal interest into conflict 
with the impartial performance of his official duties.” 


We realize that persons who have arrived at the eminence of Judicial office 
are, in most instances, outstanding leaders in the community who have long 
been active in supporting organizations formed for the public good, and 
who feel obligated to continue their previous support. Nevertheless our 
entire Judicial system is based on the premise that Judges are impartial and 
that neither fear nor favor can impair their determinations. Any doubt 
which is cast on that impartiality does the community incalculable harm 
which far outweighs the desirability of their participating in fund raising 
activities. 

The Committee calls attention to its Opinion No. 785 dated April 7, 1954, 
and to its Opinions Nos. 298 and 379. See also Opinion No. 238 of the 
American Bar Association. 


March 11, 1955 
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The American people do not want their liberties 
chipped away through reckless and willful invasions 
by the police. Neither do they want criminal elements 
to corrupt constitutional safeguards to cover their 
depredations through technicalities. 

J. EDGAR HOOVER 


Admissibility: 

in state courts of evidence obtained by unreasonable searches and seiz- 
ures. 1951 35 Minn L Rev 457-70. 

in state courts of evidence obtained through unreasonable searches and 
seizures. 1950 30 B U L Rev 110-12. 1950 35 Cornell L Q 625-31. 

of evidence obtained by illegal search and seizure, federal rule. 1951 5 
Southwestern L J 86-94. 

of evidence obtained by search and seizure, the government’s growing 
burden. 1952 20 J B A Kan 373-8. 

of illegally seized evidence to impeach defendant. 1953 28 N Y U L 1319- 
21. 

in federal courts of evidence obtained illegally by state authorities. 1951 
51 Colum L Rev 128-0. 

Allen, F. A. Wolf case: search and seizure, federalism, and the civil liber- 
ties. 1950 45 Ill L Rev 1-90. 

Assn. of the Bar of the City of N. Y. Comm. on Bill of Rights. Report on 
the bill of rights pending with search and seizures. 1941. 

Bachelder, W. K. Use of stomach pump as unreasonable search and seizure. 
1950 41 J Crim L 189-92. 

Barrett, Edward L. Exclusion of evidence obtained by illegal seizures. 1955 
43 Cal. L R 565-95. 

Bill of Rights; a reprint of the twelve proposed amendments to the Federal 
Constitution as submitted to the States for Ratification in 1789. 1943. 
Calif., Ward Ritchie Press, gop. 

Caesar, J. A. Englishman’s castle: some reflections on the question of a 
person’s rights to enter by force into the private home of another. 1952 
116 Just P 551-3. 

Cavitch, A. Search and seizures, evidence obtained during unlawful search 
held inadmissible against guest in house at time of search. 1949 62 Harv 
LR 1229-31. 

Chase, C. Search, seizure, and arrest in Mississippi. Milwick print co. 1953. 
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Civil Rights Act, not grounds for enjoining the use of illegally obtained 
evidence in state prosecutions. 1952 29 Dicta 117-8. 

Concealed microphone, federal agent not precluded from testifying by 
fourth amendment of Federal Communication Act. 1952 38 Va L Rev 
516-18. 

Consent to search and seizure as a waiver to procurement of a search warrant. 
1954 U Ill L F 149-53. 

Constitutional: 

immunity against illegal searches, waiver by consent. 1951 20 U Cin L 
Rev 155-7. 

law, enforced production of documents before grand jury from which 
women have been excluded. 1950 23 So Calif L Rev 384-8. 

law, illegal search and seizure, consent obtained by misrepresentation. 
1955 30 N Y U L Rev 194-6. 

law, persons, places and things protected from search without a warrant. 
1949 25 N D Bar Briefs 187-97. 

law, search and seizure, preindictment motion to suppress evidence. 1955 
33 Tex L Rev 745. 

law, searches and seizures, forfeiture proceeding based upon illegal seiz- 
ure. 1953 38 Ia L Rev 567-70. 

limits on the admissibility in the federal courts of evidence obtained 
from required records. 1954 68 Harv L Rev 340-9. 

Cooley, T. M. The general principles of constitutional law in the United 
States of America. 1931 Boston, Little, Brown and co., 478p. 

Cooley, T. M. A treatise on the constitutional limitations which rest upon 
the legislative power of the states of the American union. 1927 Little, 
Brown, and co., av. 

Cornelius, A. L. The law of search and seizure. 1930 Indianapolis, Bobbs- 
Merrill co., 1188p. 

Cowen, Zelman. Admissibility of evidence procured through illegal 
searches and seizures in British Commonwealth jurisdictions. 1952 5 Vand 
L Rev 523-48. 

Criminal: 

law, evidence obtained through unlawful search and seizure. 1953 14 
Ohio S L J 225-8. 

law, illegal search of automobile, cooperation between state and federal 
officers. 1950-51 5 Ark L Rev 93-4. 

law, scope of lawful search and seizure without warrants when incident to 
arrest. 1955 53 Mich L Rev 1185. 

law, search and seizure, validity of second search. 1953 5 Hastings L J 
89-92. 

law, search warrants, description. 1952 15 U Detroit L J go-2. 

law, search warrants, extension of the law in North Carolina. 1953 32 
N CL Rev 114-18. 

responsibility for conspiracy to deprive of fourteen amendment rights. 
1950 50 Colum L Rev 1134-7. 
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Dax, Hubert E. Arrest, search and seizure. Milwaukee, 1950 198p. Rev. ed. 

Desky, R. M. Wolf v. Colorado and unreasonable search and seizure in 
California. 1950 38 Calif L Rev 498-515. 

Disorderly house warrant does not justify seizing evidence of illegal liquor 
and gambling. 1949 40 J Crim L 535. 

Due Process, search and seizure, use in state courts of evidence obtained 
illegally. 1954 20 Brooklyn L Rev 293-5. 

Earle, W. K. Be careful where you search. 1953 1953 Jag 3-8. 

Edwards, R. A. Seasonable protests against unreasonable searches and 
seizures. 1953 37 Minn L Rev 188-98. 

Edwards, R. A. Standing to suppress unreasonably seized evidence. 1952 
47 NW U L Rev 471-91. 


Evidence: 


illegally obtained evidence, possessory interest in property searched nec- 
essary to raise the issue. 1951 3 Baylor L Rev 462-6. 
illegal search and seizures, admissibility of illegally obtained evidence 
in state courts. 1951 25 Tul L Rev 410-13. 
illegal searches and seizures, federal jurisdiction to enjoin use in state 
courts of illegally obtained evidence. 1952 37 Ia L Rev 439-42. 
Internal Revenue Code, forfeiture proceedings. 1951 1 Catholic U L Rev 
109-10. 
search and seizure, automobiles. 1955 30 Notre Dame Law 494. 
search of motor vehicles for intoxicating liquors without search warrant. 
1952 30 N CL Rev 421-3. 
unreasonable searches and seizures, admissibility of evidence obtained by 
a concealed radio transmitter. 1952 26 Conn B J 355-9. 1952 27 N Y U 
L Rev 702-6., 1952 27 Notre Dame Law 632-5. 
Farrelly, D. G. Searches and seizures during the Truman era. 1951 25 So 
Calif L Rev 1-13. 
Federal search and seizure exclusionary rule. 1954 45 J Crim L 51-61. 
Federal search and seizure without warrant. 1950 1 Hastings L J 148-58. 
Fraenkel, O. K. Concerning search and seizures. 1921 34 Harv L Rev 361- 
387. 
Fraenkel, O. K. Search and seizure developments in federal law since 1948. 
1955 Ia L Rev 67. 
Greenman, Frederick F. Wire-tapping, its relation to civil liberties, Stam- 
ford, Conn., Overbrook press, 1938. 225p. 
Grinstead, E. E. Constitutional inhibitions against unreasonable search 
and seizures. 1912 Okla 162-77. 
Harno, Albert J. Evidence obtained by illegal search and seizure. 1925 19 
Ill L Rev 303-12. 
Health officer’s right to search private homes without warrant. 1949 23 So 
Calif L Rev 96-8. 
Herald, R. L. and Tyler, L. L. Legal principle behind the Amerasia case. 
1951 39 Geo L J 181-215. 
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Hitchcock, Henry. Inviolability of telegrams. 1879 Am 93-141. 

Hobbs, Leonard J. Police manual of arrests and searches. Toronto, The 
Carswell co., limited, 1946. 118p. 

Hoffheimer, H. M. Unlawful searches and seizures; address. 1952 47 Ohio 
Op 405-11. 

Illegal search and seizure in Ohio. 1953 14 Ohio S L J 214-24. 

Illegal search and seizure not a violation of due process. 1954 39 Ia L Rev 
678-81. 

Illegal search and seizure under fourth amendment. 1949 40 J Crim L 534-5. 

Implications of Wolf v. Colorado. 1950 50 Colum L Rev 364-70. 

Inspection of private dwelling by public health official held unreasonable 
under fourth amendment. 1950 17 U Chi L Rev 733-40. 

Kansas. University. Governmental research center. Arrest, search and seizure. 
1954 2 pts. in 1. 

Konwitz, Milton R. Bill of Rights Reader. Ithaca, Cornell Press 1954 
591P- 

Kreider, H.L. Sunday search warrants. 1953. 57 Dick 263-76. 
Lasson, Nelson B. History and development of the fourth amendment to 
the United States Constitution. Balt., Johns Hopkins Press, 1937 154p. 
Lev, L.L. Multiple seizure bludgeon. 1950 5 Food Drug Cosmetic L J 535- 
45- 

Machen, Ernest W. The law of search and seizure. Chapel Hill, Inst. of 
Govt., U of N.C. 1950. 158p. 

Magill, N. H. Toward a more liberal construction of the fourth amend- 
ment. 1950 27 Dicta 13-26. 

Marshall, C. How far can federal officers search in connection with an 
arrest? 1950 41 P Crim L 325-90. 

Mason, Alpheus T. American constitutional law. N.Y., Prentice-Hall, 1954. 
6690p. 

Matherne, M. S. Search and seizure, federal trends. 1950 21 Tenn L Rev 
257-62. 

Matherne, M.S. Search and seizure, United States v. Rabinowitz. 1951 21 
Tenn L Rev 611-20. 

Merker, M. M. Unreasonable search and seizure, a civil remedy for 
criminal lawyers. 78 N J L J 49. 

Meyers, S. Status of evidence obtained from an illegal search and seizure 
in the state courts. 1954 34 B U L Rev 450-63. 

Miller, Helen D. George Mason, Constitutionalist. Harv. Univ. Press, 1938 
goop. 

Mooney, J. T. Criminal law, scope of permissible search under fourth 
amendment. 1950 24 Temp L Q 226-31. 

Motion to quash subpoena duces tecum addressed to one member of partner- 
ship. 1949 37 Geo L J 613-15. 

New York State Attorney General’s Office. The opinion of the Attorney- 

General on the legality of the conduct of Robert H. Morris. Albany, 

Hoffman, White, and Visscher, 1841. 12p. 
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New York State Constitutional convention committee. Problems relating to 
Bill of Rights and general welfare. Albany, J. B. Lyon co. 1938 685p. 
Persons entitled to invoke fourth amendment. 1953 22 U Cin L 493-6. 
Property rights and the fourth amendment. 1953 1 Kan L Rev 179-84. 
Protection of the fourth amendment not waived by witness who permitted 
congressional committee to see his records. 1954 67 Harv L Rev 888-9. 
Ramsey, M. L. Acquisition of evidence by search and seizure. 1949 47 
Mich L Rev 1137-56. 
Redlich, N. Searches, seizures, and self-incrimination in tax cases. 1955 10 
Tax L Rev 191-212. 
Requirement of a personal interest in either the premises searched or the 
property seized. 1952 18 Brooklyn L Rev 308-12. 
Reynard, C. A. Freedom from unreasonable search and seizure, a second 
class constitutional right. 1950 25 Ind. L J 259-313. 
Right of privacy and the due process of law. 1954 3 Buffalo L Rev 283-97. 
Rowland, Kate M. The life of George Mason, 1725-1795, including his 
speeches, public papers, and correspondence. N. Y. and London G. P. 
Putnam’s sons, 1892 av. 
Rudd, M. S. Present significance of constitutional guaranties against un- 
reasonable searches and seizures. 1949 18 U Cin L Rev 387-416. 
Rutland, Robert A. The birth of the Bill of Rights, 1776-1791. Va, 1955 
256p. 
Scurlock, J. Searches and seizures in Missouri. 1952 U Kan City L Rev 227- 
08. 
Search and seizure: 
as incident to valid arrest under fourth amendment. 1951 26 Notre Dame 
Law 278-87. 
effects of violations of constitutional right on jurisdiction of federal 
courts. 1950 4 Vand L Rev 182-4. 
illegally obtained evidence. 1949 22 So Calif L Rev 458-61. 
incidents to arrest. 1951 19 J B A Kan 257-71. 
in Illinois, enforcement of the constitutional rights of privacy. 1952 47 
N W U L 493-507. 
microphones. 1954 7 Ala L Rev 156-60. 
person, places and things protected from search without a warrant. 1949 
25 N D Bar Briefs 187-97. 
Tennessee concepts. 1952 22 Tenn L Rev 527-35. 
under the uniform code of military justice. 1953 101 U Pa L Rev 851-69. 
without a warrant, requirements for proving probable cause. 1949 29 
BU L 540-4. 
evidence obtained during unlawful search held inadmissible against guest 
in house at time of search. 1949 62 Harv L Rev 1229-31., 1949 47 Mich 
L Rev 1009-10. 
incidental to lawful arrest. 1950 3 Baylor L Rev 89-93., 1950 16 Brooklyn 
L Rev 270-3., 1950 1 Catholic U L Rev 43-6., 1950 36 Cornell L Q 
125-31., 1950 10 La L Rev 546-54., 1950 4 Miami L Q 519-22., 1950 
23 Rocky Mt L Rev 215-18. 
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Search of an automobile without a search warrant. 1954 43 Ky L J 163-71. 
Search warrants commanding search of the person. 1953 41 Ky L J 471-4. 
Self-incrimination or search and seizure. 1952 1 Drake L Rev 55-9. 

Stahl, D. and Kuhn, J.C. Jr. Inspections and the fourth amendment. 1950 
11 U Pittsburgh L Rev 256-76. 

Staring, M. H. Emergency military seizure of private property. 1954 1954 
Jag J 3-8. 

State exclusionary rule as a deterrent against unreasonable search and 
seizure. 1955 45 J Crim L 697-707. 

Statutory authority to search without a warrant. 1954 9 Miami L Q 108-11. 

Stimson, Frederic J. The American constitution as it protects private 
rights. New York, Scribner’s sons, 1923. 239p. 

Story, Joseph. Commentaries on the constitution of the United State. 
Boston, Little, Brown and co., 1891. av. 

Struhartz, R. Problems relating to the use of the search warrant in the 
administration of the federal food, drug, and cosmetic act. 1954 9 Food 
Drug Cosmetic L J 331-45. 

Taylor, Hannis. The origin and growth of the American Constitution. 
Boston, Houghton Mifflin co., 1911 676p. 

Trimble, E.G. Search and seizure under the fourth amendment as inter- 
preted by the United States Supreme Court. 1953 41 Ky L J 196-215., 1954 
42 Ky LJ 197-231. 

Unconstitutional obtained evidence, timeliness of objection in federal courts. 
1949 28 Neb L Rev 631-3. 

Unreasonable search and seizure: 

unreasonable search and seizure. 1950 2 Baylor L Rev 453-9. 
admissibility of illegally obtained evidence. 1954 2 N C L A Rev 131-4. 
arrest. 1954 7 Okla L R 332-5; 1954 1S T L J 111-113. 

U.S. Constitution. The Constitution of the United States of America; its 
analysis, and interpretation. Edward S. Corwin, editor. Washington, U.S. 
Govt. Print. Off., 1953 1361p. 

Waiver of rights under fourth amendment, tax records. 1955 39 Minn L Rev 
326-330. 

Warren, Charles. Congress, the Constitution, and the Supreme court. 
Boston, Little Brown, and co., 1935. 346p. 

Warren, Charles. Making the Constitution. Boston, 1929. 

What constitutes a search. 1953 7 Wyo L J 150-2. 

Wherry, W. M. and Bard, A. S. Seizure of private papers by government 
agents. Washington, 1943. 12p. 

Wigmore, John H. Using evidence obtained by illegal search and seizure. 
1922 Amer. Bar Assn J 479. 

Willoughby, Westel. Constitutional law of the United States. N. Y. Baker, 
Voorhis and co., 1910. 2v. 
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